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These  Reports  will  be  continued  by  Messrs.  C.  H.  Hopwood 
and  F,  A.  Philbrick,  of  the  Middle  Temple,  Barristers-at- 
Law. 

The  undersigned  cannot  make  this  announcement  without 
expressing  his  deep  sorrow  at  the  death  of  Mr.  Grant, — his 
colleague  for  ten  years  in  the  preparation  of  these  Re- 
ports,— whose  noble  nature  and  intellectual  powers  had  not 
only  captivated  the  affectionate  admiration  of  those  inti- 
mately associated  with  him,  but  also  the  respect  and  attach- 
ment of  all  Westminster  Hall. 

DAVID   KEANE. 

Middle  Temple, 
August,  1863. 
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ERRATA. 

line  8  from  the  bottom, /or  "  word"  rwd  "term." 

line  7  from  the  bottom, /or  "  fourth  "  read  **  third." 

note,  for  "  Htn/on  v.  Hinton"  read  "  Allen  v.  Home," 

line  19  from  the  bottom,  for  "  vendees  "  read  "  vendors." 

line  8  from  the  bottom,  rfter  "takes  away  the  "  inter t  " right  of  the.*' 

line  19  from  the  bottom,  qfier  **  in  accordance  with"  intert  **  the." 

line  5  from  the  bottom,  for  *'  ut"  read  *'  but" 

line  5  from  the  bottom,  for  *'Baily  "  read  '*  Bayley," 

for  "  respondent"  read  **  respondents." 

line  10  nrom  the  bottom,  q/^er  "  most  particularly"  dele  "  have." 

bottom  line,  qfter  **  in  respect"  insert  "of  them." 

line  2  from  the  bottom, /or  "  endures"  re€ui  "  enures." 

line  21  from  the  bottom  of  the  side  note,  after  "  partnership  "  insert  "  his  sons." 

line  8  from  the  bottom  of  side  note,  for  "  same  "  read  **  name." 

line  81  from  the  bottom,  qfter  "  must  mean  and"  insert  -  the  words." 

line  7  from  the  bottom,  qfter  "whether"  insert  "  if." 

line  82  from  the  bottom  of  side  note,  instead  of  **  for  the  latter,"  read  "  for  the 

county." 
line  5  from  the  bottom, /or  "  Ashmore**  read  "  Asthury" 
line  3  from  the  bottom,  for  "  Act "  read  "  Court" 
line  20  from  the  bottom, /or  "  their  sutes  "  read  "  their  estates." 
line  7  fix)m  the  bottom, /or  "  there"  read  "  then." 
line  47  from  the  bottom  of  side  note,  rfter  **  lay  "  insert  **  clerks." 
line  6  from  the  bottom, /or  **  their"  read  "  then." 
line  17  from  the  bottom, /or  "  voters"  read  "  voter." 
line  8  from  the  bottom,  qfter  "  that "  insert  "  the." 
top  line,  qfter  "  if"  insert  "  not" 

line  48  from  the  bottom  of  side  note,  ybr  "  encloses"  read  "  enclosed." 
line  11  from  the  bottom,/or  "gives"  read  "give." 
line  15  from  the  bottom,/or  "  provides"  read  **  provide." 
line  11  from  the  bottom,  qfter  "that"  insert  '•  they." 


CASES  --v 

ARGUED  AND  DETBEMINBD  ^®*^ 

Of  XHB 

COURT   OF  COMMO]!f   PLEAS 

UNDER  THE  STAT.  6  VICT,  c  18. 

IK 

MICHAELMAS  TERM, 


EIGHTEENTH  YEAR  OF  QUEEN  VICTORIA. 


HuGGETT,  Appellant,  and  Lewis,  Respondent. 

Nov.  23,  24. 

npmS  was  a  consolidated  appeal  from  a  decision  of  |q  ^  ^^^  ^^ 
John  Frazer  Macqueen,  Esq.,  the  revising  barrister  ^^^^  J  to'"" 

for  the  city  of  Westminster.  7^  ""^r 

^  claims  fu  occu- 

At  the  Court  of  Revision  George  Huggett  objected  P^r  of  a  loL 

•^        ^     •^  ^       house,  and  his 

to  the  name  of  James  Alford  being  retained  on  the  list  name  is  onlj 
-  r        1  .1     .       .  o  ontheoccu- 

of  voters  for  the  said  city  m  respect  of  property  occu-  piers*  list,  a 

pied  by  him  in  the  parish  of  St.  Clement  Danes.  jection  to  over- 

The  notice  of  objection  was  in  the  form  following :       cientlyin- 

"  Notice  of  objection  to  overseers :  Ke  w^d?' 

*  list  of  persons 
entitled  to  rote 

nnder  the  Reform  Act.'     Quart,  Can  a  claimant  object  to  the  insufficiency  of  the 

notice  to  orerseen  ? 

VOL.   I.  B 


HgpoBrt- 

X 

• 

•.  *.• 

V. 

'*.'* 

• 

.  •..••  • 

MICHAELMAS  TERM, 
•    • 

1864-/'.:\'*    «  To  the  overseers  of  the  parish  of  St  Clement 

Danes. 

"  I  hereby  give  you  notice  that  I  object  to  the  name 

of  Alfard,  James,  being  retuned  on  the  list  of  persons 

entitled  under  the  Reform  Act  to  vote  in  the  election 

of  members  for  the  city  of  Westminster. 

(Signed)        "  George  Huggeti, 

*'  Of  4.,  Beaufort  Buildings,  Strand,  in  the  list  of 

voters  for  the  parish  of  St.  Clement  Daues.^ 

It  was  contended^  on  the  part  of  James  Alfard,  that 
the  above  notice  was  insufficient  for  uncertainty  and 
ambiguity  and  non-compliance  with  the  direction  ap- 
pended to  the  form  of  notice  of  objection^  No.  10. 
Schedule  B.  of  the  6  Vict,  c  18.,  which  is  as  follows : 

Note. — If  more  than  one  list  of  voters,  the  notice  of 
objection  should  specify  the  list  to  which  the 
objection  refers,  &c 

In  the  city  of  Westminster  the  overseers  are  to  make 
out  two  lists  of  voters:  one  according  to  the  form 
No.  3.  of  Schedule  B.  6  Vict.  c.  18.:  the  other  accord- 
ing to  No.  4.  in  the  same  Schedule.  The  name  of  the 
said  James  Alford  appeared  only  in  the  former  list. 

It  was  contended,  on  the  part  of  James  Alford^  that 
the  words  under  the  Reform  Act,  introduced  into  the 
notice  of  objection,  were  not  a  sufficient  compliance 
with  the  direction  contained  in  the  above  stated  note 
to  the  form. 

The  revising  barrister  decided  that  the  notice  was 
insufficient. 

Whitmore  for  the  Appellant.  The  objection  to  the 
notice  is  bad  on  the  grounds  stated.     [Jervis  C.  J. 


XVIII.  VICTORIA.  3 

Is  not  the  oose  of  Wantey  y.  Perkins  (a)  expressly  in  1864. 
point  ?]  Here  the  fact  is  that  the  name  of  the  party  HuooBtr 
objected  to  only  appears  in  the  occupiers'  list.  By  stat  jubwis. 
6  Vict  a.  18.  f.  13.^  in  cities  and  boroaghs^  the  ovex^ 
seers  are  to  make  out  annually  a  list  of  persons  entitled 
to  Tote  in  respect  of  occupation  of  premises  of  the  clear 
yearly  yalue  of  not  less  than  lOL,  and  a  list  of  all 
other  persons^  except  freemen,  who  may  be  entitled  to 
vote  by  Tirtue  of  any  other  right  whatsoever ;  therefore 
in  boroughs  constituted  since  the  Parliamentary  Reform 
Act  there  can  be  only  one  list ;  in  boroughs  established 
prior  to  that  act  there  must  be  two  lists  to  be  made  ottt 
by  the  overseers.  In  Westminster  there  are  two  such 
lists,  and  the  notice  of  objection  ought  to  specify  the 
list  to  which  the  objection  is  intended  to  apply*  The 
question  is  not  whether  any  one  is  misled;  the  over- 
seers are  not  misled;  and  it  is  submitted  no  one  can 
be  misled.  The  words  under  the  JRefarm  Act  are 
introduced  to  shew  to  which  of  tiie  two  lists  the 
objection  applies. 

Here  there  are  two  classes  of  votes:  one,  the  old 
mode  of  voting,  which  is  restricted  by  the  Beform  Act 
The  test  of  suffidency,  or  otherwise,  is  to  which  of 
the  two  lists  does  this  notice  more  reasonably  apply. 
[Jervis  C«  J.  referred  to  a  case  in  which  he  and  two 
other  judges  had  held  that  a  notice  of  objection  was  a 
good  notice  on  the  ground  that  nobody  was  misled, 
although  Maule  J.  had  thought  it  was  bad.  (&)  Here 
the  overseer  could  not  be  misled,  because  he  himself 
makes  out  the  list  of  occupiers,  and  the  notice  su£Gl- 
ciently  refers  to  this  particular  listy  and  not  to  any 

(a)  1  Lutw.  Reg.  Cat,  235. 
(6)  See  Fleddoj^  t.  Sawyers,  2  Lutw,  Beg.  Cat,  246. 
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MICHAELMAS  T£RM, 

1854.        Other  by  the  words  under  the  Reform  Act.    Mavie  J. 

Hvoosrr.      ^^^  tiotioe  of  objection  to  overaeen  seems  to  be  a 

j^^^       thing  between  the  objector  and  the  overseer.    I  do  not 

see  what  right  a  voter  has  to  take  the  objection.]     The 

heading  of  the  list.  No.  3.  Schedule  B.  stat  6   Viet. 

e.  18.  is  as  follows :  — 

ft  The  list  of  persons  entitied  to  vote  in  the  election 
of  members  for  the  city  of  ,  in  respect'  of 

property  occupied  within  the  parish  of  by 

virtue  of  an  act  passed  in  the  second  year  of  the  reign 
of  King  William  the  Fourth^  intituled  *  An  Act  to 
amend  the  representation  of  the  people  in  England  and 
Wales:'' 

This  list  was  sufficiently  identified  in  the  notice. 
[mUiamt  J.  By  the  2  WUl  4.  c.  46.  t.  60.  to  enable 
the  barrister  to  expunge  a  name  from  a  borough  list  of 
voters^  every  such  notice  must  have  been  given  as  was 
therein  required  in  each  of  the  said  cases  in  the  Act  of 
Victoria.  The  only  reference  to  this  matter  is  con-, 
tained  in  the  note  to  No.  10.  Schedule  B.,  which  has 
already  been  stated,  and  which  says  that  every  notice 
of  objection,  where  there  are  more  than  one  list  of 
voters,  should  specify  the  list  to  which  the  objection 
refers;  and  sect.  48.  of  stat.  8  Vict.  c.  18.  enables  the 
barrister  to  expunge  on  proof  "  by  the  person  objecting 
that  he  gave  the  notice  or  notices  respectively  required 
by  this  act,  to  be  given  by  him,"  this  section  makes  it 
a  condition  precedent  that  due  notices  be  given],  the 
word  entitled  under  the  Beform  Act  could  only  have 
been  understood  by  the  overseers  as  applying  to  the 
occupiers'  list.     Allen  v.  House,  (a) 

(a)  1  Lutw.  Reg.  Com.  255. 


XVIII.  VICTORIA. 

Macnamara  for  the  respondent.  The  notice  ought  1854. 
to  specify  the  list.  As  it  stands,  the  notice  is  equally  Huoostt 
applicable  to  persons  who  have  rights  of  voting  given  Lbwu. 
for  the  first  time  by  the  Reform  Act,  and  to  those 
whose  rights  of  voting  were  reserved,  though  con- 
siderably modified  by  that  act.  By  section  17.  stat. 
6  Vict  c.  18.,  the  person  objecting  is  required  to  give 
a  notice  to  the  overseers  according  to  the  form  No.  10. 
in  the  Schedule  (B.),  the  note  to  which  requires  the 
particular  list  to  be  specified.  The  words '^  entitled 
under  the  Reform  Act^  do  not  meet  that  requisition. 
[WiUiamt  J.  If  the  notice  had  been  *' entitled  by 
virtue  of  the  B.eform  Act,"  you  could  hardly  have  said 
that  was  insuflScient.]  Barton  v.  Ashley  (a)  shews 
that  the  Court  always  requires  strictness  in  these 
notices.  [Jervis  C.  J.  The  notice  of  objection  there 
had  words  applicable  to  both  lists ;  in  fact,  to  all  three.] 
Per  curiam.  The  notice  is  sufiicient.  '^  Under  the 
Reform  Act"  is  fully  descriptive  of  the  voters  who 
have  rights  of  votmg  conferred  by  the  Reform  Act. 

(Appeal  allowed. 


(a)  1  Lut  lUg.  Com.  S07. ;  same  case  2  CS,4, 


B  S 


MICHAELMAS  TERM, 


1854. 


Noo.  23,  24. 


A  plot  of  land 
worth  for 
building  pur- 
poses 15^  a 
year,  although 
for  other  pur- 
poses not 
worth  40«.  a 
year,  and 
although  the 
owner  nas 
never  realised 
40<.  a  year 
from  it,  hdit 
to  give  a  right 
to  vote  for  the 
county. 


AsTBUBT,  Appellant,  and  Henderson,  Re- 
spondent. 

^HIS  waa  »  coiiBolidated  appeal  from  a  dedsion  of 
the  barriflter  appointed  to  reviae  the  liats  of  votera 
for  the  eaatenx  diviaion  of  the  countj  of  Surrey. 

Thomas  Menderton  duly  objected  to  the  name  of 
William  Aitbury  being  retained  on  the  list  of  votera  for 
the  pariah  of  Putney.  The  name  of  William  Astbury 
appeared  upon  the  liat  of  claimanta  to  vote  thua,  viat: 


CbrUtlaiiNmawd 
Surname. 

PlMaofAMa, 

Natqreof 
QuaUfleatloQ. 

Naveoratreette. 
where  situate. 

WiUiam  Ast- 
buiy. 

4.  Munster  Ter- 
rar^s  Fulham, 
Middlotex. 

Two    plots    of 
ft«ehold  build- 
ing land  of  the 
clear      yearly 
Talue  of  40f . 

Part  of  the  Ce- 
dars, North  side 
of  Wandsworth 
Lane,  Lots  116 
and  117  at  the 
recent  sale. 

The  facts  of  the  case  were  these :  —  A  freehold  estate 
was  bought  by  a  freehold  land  society^  and  parcelled  for 
building  purposes  into  small  plots  of  ground,  which  were 
afterwards  conveyed  in  fee  simple  to  various  persons. 

WiUiam  Astburyy  the  claimant,  became  the  purchaser 
of  two  adjoining  lots  for  the  sum  of  150/.  The  land 
is  eligibly  situated  for  building  purposes;  and,  if  let 
upon  a  building  lease  for  ninety-nine  years,  would  be 
worth  an  annual  ground-rent  of  at  least  15/.  for  the 
whole.  The  clumant  had  lately  received  and  refused  a 
bond  fide  offer  of  15/.  a  year  ground-rent  for  the  same. 
No  building  had  been  erected  on  the  land  —  no  lease 
had  been  granted:   it  had  remained,    while  in  the 
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claimant'B  possession,  wholly  nnoccupied,  uncultivated,        1854. 
and  unprofitable.     If  let  to  a  tenant  from  year  to  year,      astburt 
or  upon  an  ordinary  occupation  lease  for  twenty-one 
years,  or  if  occupied  for  any  purpose  except  building, 
it  would  not  produce  a  rent  or  profit  of  40^.  a  year. 

The  revising  barrister  considered  the  claimant  not  to 
be  entitled  to  be  registered,  conceiving  that  he  must 
look  to  the  actual  annual  value  of  the  freehold  as  it 
stood  at  the  date  of  the  claim ;  and  that  so  long  as  it 
remained  neither  built  upon  nor  let  under  lease  at  a 
ground-rent  exceeding  40^.  a  year,  it  was  not  of  the 
annual  value  of  40«. ;  and  that  he  could  not  look  at 
its  prospective  or  speculative  value.  The  barrister  ac- 
cordingly expunged  the  name. 

ByUi  Seijt.  (with  whom  was  MacTutmara)^  for  the 
Appellant.  Perhaps  there  is  no  case  exactly  in  point 
with  this.  The  test  propounded  by  this  Court  in  simi- 
lar cases  has  been — Would  any  one  give  the  claimant 
40«.  a  year  for  his  land  ?  The  8  Hen.  6.  c.  7.  directs 
that  knights  of  the  shires  shall  be  chosen  by  voters, 
**  whereof  every  one  of  them  shall  have  free  land  or  tene- 
ment to  the  value  of  40^.  by  the  year,  at  the  least, 
above  all  charges,"  and  "  that  may  expend  40^.  by  the 
year  and  above."  As  it  seems  the  true  test  is  found 
expressed  by  some  of  the  Court  in  the  case  of  JS^aTwisA 
V.  Overseers  of  Stoke,  (a)  There  Maule  J.  says,  "  Sup- 
pose a  man  agreed  to  stand  in  the  claimant's  shoes, 
would  it  be  worth  his  while  to  give  40^.  a  year  for  his 
interest  in  the  land  ?"  And  Jervis  C.  J.  observes,  "  The 
case  does  not  find  that  that  which  the  party  has  already 
paid  towards  the  purchase-money  is  worth  405.  a  year." 

(a)  11  CB,  37.  and  see  2^  Lut,  Keg,  Cos,  189. 
B  4 
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1854.  Both  these  tests  apply  in  this  case.  It  cannot  be  ne- 
A^nimr  cessary  that  the  land  shall  be  actually  producing  the 
HsHDXBMw  amount  at  the  time.  In  Heyxoood  on  County  Elections^ 
p.  102.,  it  is  said,  **  If  lands  are  let  for  a  term  of  years 
without  any  rent  at  aU,  or  reserving  under  40«.  per 
annum,  the  grantor  may  vote  in  respect  of  the  freehold 
in  him,  provided  it  is  of  su£Bcient  value ;''  so  that  if  he 
lets  without  any  rent  at  all,  or  for  a  rent  under  40«., 
yet,  if  he  has  a  reversion  for  which  every  one  would 
give  him  more  than  would  bring  in  40<.  a  year,  he  is 
entitled  to  vote.  [Meade  J.  It  is  a  very  learned  work 
that  of  Serjt.  Heywood^t ;  he  is  putting  the  case  of 
taking  the  profits  and  putting  the  reveisioQ  to  be  in 
some  one.  In  the  present  case,  what  is  the  land  worth? 
Is  it  worth  nothing?  It  is  found  to  be  capable  of 
bringing  152.  by  the  year.] 

Comer  for  the  respondent  The  question  is^  whether 
property  which  is  improvable  is  to  be  oonsidered  as  im- 
proved; whether  the  existing,  value  of  the  land,  or  the 
value  which  may  be  acquired  for  it  at  some  future  time, 
is  the  criterion.  If  this  land  were  let  otherwise  than 
for  building  on,  it  would  not  be  worth  40«.  a  year ;  it  is 
not  at  present  let  for  building  on,  and  therefore  does 
not  confer  a  vote.  [Mauk  J.  That  would  deprive  a 
shopkeeper  in  Cheapside  of  the  right  to  vote  for  his 
shop,  because  the  premises,  if  let  for  other  purposes, 
might  not  let  for  40s.  a  year.]  The  case,  finding  that 
if  let  for  ordinary  purposes  of  occupation,  the  value 
would  not  be  40s.,  does,  in  effect,  find  this  land  not  to 
be  of  the  value  of  40«.  by  the  year,  Hamilton  v.  Bass,  (a) 

(a)  S  Lutw.  Rtf.  Com,  SIS. 


XVIII.  VICTORIA.  9 

[Jerms  C.  J,  Land  in  Liverpool  may  be  for  agricul-  1854. 
tural  purposes  not  worth  2s.  a  year,  yet  for  other  pur-  Astbuby 
poB68  might  sell  for  10,000/. ;  the  owner  is  not  to  lose  ug^^jj^^ 
his  vote  because  he  holds  out  for  more  than  10,000/.] 
The  question  is,  can  the  claimant  expend  so  much  as 
40#.  a  year  out  of  this  land?  It  is  submitted,  that  a 
person  who  leaves  his  land  waste  and  uncultivated,  it 
never  having  been  brought  into  a  profitable  state,  has 
no  right  to  a  vote.  The  consequence  of  holding  the 
contrary  would  be,  that  any  one  who  gets  another 
person  to  offer  him  for  his  land  a  sum  equivalent  to  40#. 
a  year,  has  a  right  to  vote.  The  respondent's  view  of 
the  law  only  suspends  the  right  during  the  time  that 
the  land  is  not  cultivated;  in  the  other  view,  every  little 
plot  of  land  must  give  a  vote.  That  the  speculative 
value  should  be  the  same  thing  as  the  real  value,  cannot, 
in  the  total  absence  of  authority,  be  maintained.  The 
question  is,  whether  property  which  never  has  been  in  a 
atuation  to  give  a  vote  is  to  receive  a  right  to  a  vote 
because  it  may  have  a  certain  value  hereafter.  \_Maule  J. 
Suppose  waste  land,  enhan^ced  in  value  by  the  neigh- 
bourhood of  a  railway,  so  that  anybody  would  give  32. 
a  year  for  it,  though  nobody  has  done  so,  would  the 
owner  not  get  a  vote?]  It  is  submitted  he  could  not, 
until  the  land  was  actually  let.  [Mauk  J.  The  rent 
that  land  lets  for  is  only  evidence  of  its  value.]  But  it 
is  stronger  evidence  than  that  a  certain  value  has  been 
offered  for  it  and  refused.  The  land  here  never  has 
been  built  on,  though  it  is  so  intended ;  but  the  owner 
may  change  his  mind ;  he  has  only  to  wait  till  the  value 
has  been  realised.  The  practice  of  assessing  the  value 
under  the  Poor  Law  is  a  guide  in  this  case.  It  never 
has  been  dreamt  of  to  assess  persons  according  to  their 
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1854.       ability  on  the  prospectiye  value  of  their  tenements.    In 
j^gj^g^^  '   the  case  of  Rex  r.  Mast  (a),  Lord  Kenyan  says,  "  As- 
^*  sessment  for  relieving  the  poor  ought  to  be  so  contrived 

that  each  inhabitant  should  contribute  in  proportion  to 
his  ability,  which  is  to  be  ascertained  by  his  possessions 
in  the  parish.  Every  inhabitant  ought  to  be  rated  ac- 
cording to  the  present  value  upon  it  of  his  estate, 
whether  it  continues  of  the  same  value  as  when  he  pur- 
chased it,  or  whether  the  estate  be  rendered  more 
valuable  by  the  improvements  which  he  has  made  on  it. 
If  a  person  choose  to  keep  his  property  in  money,  and' 
the  fact  is  clearly  proved,  he  is  rateable  for  that ;  but 
if  he  prefer  using  it  in  the  melioration  of  an  estate  or 
other  property,  he  is  rateable  for  the  same  in  another 
shape."  Hitherto  this  land  has  been  utterly  unproduc- 
tive. Supposing  the  clwnant  had  occupied  it  as  garden 
ground,  he  would  be  rateable  to  the  poor ;  but  it  could 
not  be  maintained  that  he  would  be  rateable  at  157.  a 
year.  Suppose  the  case  of  a  gentleman's  park  or  plea- 
sure-grounds;  in  their  existing  state,  they  would  be 
rateable  as  agricultural  land ;  but  if  situate  near  a  rail- 
way, they  would  let  for  double  the  value  they  would 
be  rated  at,  as  building  land.  This,  however,  the 
owner  does  not  choose.  Is  the  land  to  be  rated  as 
though  it  were  actually  building  land,  or  as  it  exists  ? 
There  may  be  a  coal  stratum  under  land  at  present 
used  only  for  agriculture;  a  large  addition  of  value 
would  be  given  to  the  land  by  working  the  stratum : 
but  as  long  as  the  surfiu^e  only  is  used,  the  surface 
value  only  is  assessable.  Reg.  v.  Attwood.  (b)  So  in 
the  case  of  brick  earth,  the  present  value  of  the  land, 

(a)  S  r.  jB.  154.  (b)  ^B.^C.  277. 
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riaisg  and  falling  from  year  to  year,  10  the  rateable        1864. 

value.     Beg.  v.    Wettbrook.  (a)    So  in  J?«y.   v.    The      astbukt 

Brighton  Baihoay  Company  (b),   it  was  held  that  the 

actual  Talue  of  the  property  was  to  be  ascertained  from 

the  latest  means  possible*     These  analogies  are  agunst 

the  claimant ;  and^  in  the  absence  of  authority  to  the 

contrary,  ought  to  be  conclusive.    The  position  in  Hey- 

toood  does  not  rest  on  the  same  facts  as  here.     The 

value  there  might  be  ascertained  from  the  value  of  the 

land  to  the  lessee.     Though  the  landlord  may  derive  no 

value  from  the  land  in  the  case  put,  the  tenant  might 

have  40«.  by  the  year  out  of  it     \Mauh  J.     The 

question  is,  can  this  man  spend  40«.  a  year  from  this 

land  F  The  answer  is,  Yes,  he  can,  for  he  may  spend  15/. 

a  year  if  be  likes.]     The  authorities,  as  far  as  they  go» 

shew  that  the  previous  and  existing  state  of  the  land 

has  always  been  considered.     No  case  is  to  be  found, 

either  under  the  Poor  Law  or  respecting  the  right  of 

voting,  in  which  the  prospective  value  or  the  improvable 

value  has  been  taken  into  account    BolpK$  Case  (c), 

where  a  committee  of  the  House  of  Commons  decided  a 

vote  to  be  bad,  on  the  ground  that  the  true  criterion  of 

value  was  the  rent  which  might  fairly  be  expected  for 

the  property,  and  not  what  might  possibly  be  made  by 

die  tenant  in  the  course  of  one  year,  is  in  favour  of  the 

respondent     The  real  existing  value  of  the  property  is 

to  be  considered. 

Byles,  Serjt,  in  reply.  The  case  finds  that  this  land 
might  have  been  let  on  a  building  lease,  under  which 
the  owner  would  have  had  a  rent  of  15^  a  year,  a  house 
on  the  land  at  the  end  of  the  term,  and  the  right  to 

(a)  10  Q.  B.  178.      (h)  15  Q.  B,  314.      (c)  2  Peekw.  El  Cos.  104. 


12  MICHAELMAS  TERM, 

1854.        have  the  lease  made  by  the  lessee.     Colvell  v.  Wood  (ja) 

AtTBUBT      shews  the  rating  clauses  in  the  Poor  Law  Acts  to  ib 

Hekdbbsok.    inapplicable  to  questions  on  the  right  of  voting.     Ac* 

cording  to  the  argument  on  the  other  side,  if  a  farmer 

has  a  bad  harvest^plke  landlord  might  not  be  entitled  to 

vote  for  that  year. 

Jebyib  C.  J.  This  vote  is  a  good  vo^e,  and  the 
appeal  must  be  allowed.  It  is  imnecessary  to  lay  down 
any  rule  of  law  which  may  open  the  door  to  specula- 
tion. In  this  case  there  is  abundant  evidence  that  the 
plot  is  worth  more  than  40s.  a  year.  The  revising 
barrister  says  that  the  land  here  is  worth  15L ;  but  to 
make  it  fetch  that»  something  is  to  be  done  by  the  land- 
lord; but,  if  we  consider^  every  value  is  dependent  on 
somethbg  to  be  done  by  the  landlord. 

Maule  J.  concurred. 

Williams  J.  and  Cbowdeb  J.  The  present  value, 
sot  the  prospective  or  speculative  value  of  the  land,  is 
shewn  to  be  more  than  40#.  a  year. 

Appeal  allowed* 

(a)  2  Q.B.  216.  S.  C.  1  iMtm.  Beg,  Ca$.  4S8. 
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COURT    OF   COMMON    PLEAS 

UNDER  THE   STAT.  6  VICT,  c  18. 

oi 

MICHAELMAS  TERM, 

nr  TUB 
NINETEENTH  TEAB  OF  QUEBN  VICTOBIA. 


Flint,  Appellant,  and  Sharp,  Respondent.  ^^^  ^^ 

j^T  a  Court  held  at  Bradford,  in  the  oountj  of  York,  The  place  of 

for  the  revision  of  the  list  of  voters  for  the  TFest  daimant  to 
Biding  of  the  said  county  before  me,  one  of  the  revising  oonnty'of  K, 
barristers  for  the  said  riding,  Emanuel  Brmon  Sharp  ^^^n^the 
was  objected  to  as  not  entitled  to  have  his  name  in-  township  of  p., 

•'  was  descnbed 

serted  in  the  list  of  voters  for  the  township  of  Pudsey,  in  the  list  made 

in  the  said  riding;  the  said  list  is  headed  as  follows: —  6  Vict  c.  is. 

*.  6.,  as  *♦  X. 
West  Biding  of  the  county  of  JTorA,  "  The  list  of  per-  JKff."    An  ob- 

sons  claiming  to  be  entitled  to  vote  in  the  election  of  iuim^was  sent 

knights  of  the  shire  for  the  West  Biding  of  the  county .  J^Jjy^"^; 

under  the 
100th  section 

of  the  act,  addressed  to  him  at  *«  X.  HU^*  only.     Held,  that  the  addreaa  iras  sufficient, 

without  adding  the  township. 
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1855. 


Flint 

V. 

'Sharp. 


of  York^  in  respect  of  property  situate  in  whole  or  in 
part  within  the  township  of  BudsteyP  The  list  for  this 
township  contained  a  considerable  number  of  names  in 
alphabetical  order,  and  the  name  of  the  party  objected 
was  inserted  in  the  following  form  on  the  said  list. 


street.  Lane,  or  other  Place 

in  this  Parish  (or  town- 

ship),   and    Number   of 

Home  (if  any),  where  the 

Propertr  is    sltunU,    or 

Margin  for  en- 
tering   0»er- 
»eeri»    Ottlec- 

Christian  Name  and 

the  Name  of  the  Tenent( 

Surname   of    each 

Place  of 

Katura  of  QualiAca- 

or  if  the  Qualification  con- 

Voter at  fall  length. 

Abode. 

tion. 

sists   of  a  Rent-Charge, 

tlons.: 

J 

then  the  Names  of  the 
Owners  of  the  Property 
out  or  which  such  Rent  is 
issuing,  or  some  of  theic, 
and  the  Situation  of  the 

Property. 

Sharp,    "Rmi^n^^fil 

LidgetHffl 

Freehold  Houaes 

Church    lAne,    Low- 

Brown 

and  Land. 

town,  Bobin  Lane, 
and  Bichardshaw 
Lane. 

The  objection  to  his  name  being  retained  on  the  said 
list  was  ngned  by  Thtrntca  FKnt,  of  1 1  ^  Springfield-place, 
Leeds.  On  the  register  of  voters  for  the  township  of 
Wakefield  in  the  said  riding.  It  was  directed  ''Mr. 
Emanuel  Brown  Sharpey  Lidget  HiUy^  and  was  duly 
posted  at  Leeds. 

On  the  part  of  the  voter  it  was  urged  that  the  notice 
of  objection  was  not  properly  directed,  but  that  it  should 
have  been  addressed  with  the  addition  of  *^ Pudsey^^ 
taken  firom  the  heading  of  the  list,  in  which  township 
the  voter  must  be  taken  to  reside,  in  the  absence  of  any 
other  address.  I  thought  this  view  was  correct,  and  I 
held  that  the  notice  was  not  sufiScient.  I,  therefore, 
refused  to  entertain  the  objection,  and  retained  the 
voter's  name  on  the  list.  The  opinion  of  the  Court  is 
asked,  whether  I  was  right  in  thus  deciding  on  the 
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ground  before  mentioned    If  I  was,  the  yoter'B  name  10        1856. 
to  be  retained ;  if  not,  it  is  to  be  expugned. 


"  Leox'bic  Temple,  v. 


^^  Bevising  Barrister. 
**Sept  25th,  1865." 

**  I  appeal  from  this  decision. 

"  Thos.  Flikt. 

**  !!•,  Springfield-place,  Leeds." 

ffall  for  the  Appellant.  The  mode  of  serving  the 
objection  which  the  objector  adopted  in  this  case  was 
that  authorised  by  the  6  Vict  c.  18,  s.  100,  wMch 
substitutes  for  the  leaving  the  notice  with  the  tenant 
in  possession,  the  sending  it  by  the  post,  **  free  of  postage, 
or  the  sum  chargeable  as  postage  for  the  same  being 
first  paid,  directed  to  the  person  to  whom  the  same  shall 
be  sent,  at  his  place  of  abode,  as  described  in  the  sud 
list  of  voters."  The  list  is  prepared  under  the  5th 
section  of  the  Act  in  a  form  issued  to  the  overseers,  to- 
gether with  a  precept  requiring  them  to  give  notice  to 
all  persons  entitled  to  vote,  who  may  not  already  be  on 
the  register,  or  who,  being  thereon,  may  have  changed 
their  qualification  or  place  of  abode,  as  described  in  the 
register,  to  send  to  the  overseers  notice  of  their  claims,  in 
the  form  No.  2.  in  Schedule  A.  of  the  act.  The  list 
has  five  colunms.  The  fourth  column  is  headed  ''  Place 
of  abode."  The  place  inserted  in  that  column  is  the 
place  meant  by  the  words  "  place  of  abode  "  in  the  100th 
section.  [JertnV  J.  C.  **  Place  of  abode"  means  the  true 
place  of  abode,  which  may  be  100  miles  from  the  pro- 
perty giving  the  qualification,  where  the  claimant  may 
not  have  an  abode  at  all.     Thus,  I  live  at  47,  JEaton^ 


Sbabp. 


Shabf. 
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1855.  .    square ;  I  have  freehold  property  in  the  parish  of  $»,  in 
.      "Z  Kent  If  any  one  objects  to  my  claim  to  vote,  and  sends 

▼  the  objection  by  post^  is  he  to  address  the  objection  to 

me  at  "47,  Eaton^square^  S.^f\  That  would  very  pro- 
bably prevent  the  notice  from  reaching  the  hands 
of  the  person  to  whom  it  was  addressed,  as  the  letter 
might  not  be  delivered  in  London ;  whereas,  the  ad^ 
dress  '^  Eatonrtquare  V  would  probably  answer  the  pmv 
pose.  By  the  5th  section,  the  overseers  are  to  prepare 
the  list  of  claimants.  They  prepare  it  from  the  claims 
they  have  received ;  and  thus  the  claimant  is  empowered 
to  select  that  description  of  his  place  of  abode  on  which 
he  relies  as  the  surest  for  finding  him.  Then  the  7th 
section  gives  the  form  of  objections  on  the  claimant 
himself, — No.  5.  in  the  Schedule  A.  What  is  the  ob- 
jector to  look  to? — The  overseers'  list;  which,  as  before 
observed,  contains  the  claimant's  own  description  of  his 
place  of  abode.  The  object  of  the  provisions  is  to  get 
rid  of  all  questions  of  due  diligence  and  sufficiency  of 
information.  The  clamant  is  not  bound  to  give  his 
address  in  a  particular  form ;  but  he  is  bound  to  take 
the  consequences  of  the  form  he  has  selected.  Here  the 
.  form  selected  by  the  claimant  has  been  followed. 
[He  was  stopped.] 

J.  Addison^  contrh.  If  the  argument  of  the  other  side 
be  sound,  service  of  the  notice  at  any  place  called  Lidget 
Hill  would  have  been  sufficient ;  and  yet  it  is  clear  that 
Lidget  Hilly  Pudsey^  was  meant,  and  that  there  may  be 
many  places  called  Lidget  Hill  besides  the  one  in  Pudsey 
so  called.  [Jervia  C.  J.  How  does  it  appear  that 
Lidget  Hill  is  in  Pudsey  ?  It  only  appears  that  the  pro- 
perty alleged  to  give  the  qualification  is  in  Pudsey.'] 


Fump 

V. 

Shabp. 
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There  is  no  other  plaoe  mentioned.  [Jervis  C.  J.  It  1855. 
does  not  appear  that  the  claimant  never  got  the  ob- 
jection,] The  intention  was^  that  the  notice  of  )ob- 
jection  should  be  left  at  the  right  place,  so  as  to  have  the 
best  chance  of  reaching  the  party  to  whom  it  might  be 
addressed.  In  the  101  st  section,  the  interpretation 
clanse,  a  mode  of  effecting  that  object  approved  of  by 
the  l^islature,  is  disclosed.  It  is  there  said,  '^that 
wherever  by  this  act  any  notice  is  required  to  be  given 
or  sent  by  any  person  or  persons  whatsoever,  or  public 
officer,  it  shall  be  sufficient  if  such  notice  be  sent  by  the 
post  free  of  postage,  or  the  postage  thereof  first  paid, 
addressed  with  a  sufficient  direction  to  the  person  or  per- 
sons to  the  same,  ought  to  be  given  or  sent  at  his  or  their 
usual  place  of  abode."  How  was  it  thereinbefore  pro- 
vided in  respect  of  a  public  officer? — That  the  parish  or 
township,  &c.  should  be  named.  [JervisC.J.  That  applied 
only  to  the  case  of  a  public  officer  addressed  by  his  title  of 
office.]  In  the  case  of  Sheldon  v.  Flatcher  (a),  an  ob- 
jection to  the  retention  of  a  name  on  the  list  of  voters 
for  the  borough  of  Cheltenham  was  signed  "  J.  jP.,  of 
No.  5.  Sherborne  Street,  on  the  list  of  voters  for  the 
parish  of  Cheltenham  ;"  and  this  was  held  sufficient,  be- 
cause "  Sherborne  Street "  meant  "  Sherborne  Street  in 
Cheltenham"  If  it  did  so,  that  was  because  such  was 
the  effect  of  the  form.  (J)  So,  then,  here  *'  Lidget 
Hill "  means  "  Lidget  Hill  in  the  township  of  Pudsey.'^ 
[Williams  J.  In  boroughs  a  voter  must  be  resident. 
The  objector  is  to  comply  with  the  directions  of  the 
statute.  If  for  filling  up  the  column  headed  *^  place 
of  abode''  that  phrase  necessarily  includes  the  town- 

(fl)  17  X.  J.  34.  ;  5  C.  B,  14.;  2  LvL  11. 
(6)  Schedule  B.KO.  11. 

VOL.  I.  C 
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1855.  ebip  at  the  head  of  the  list^  you  are  right.]  It  does 
include  it>  as  it  is  necessary  for  sufficiently  describing  the 
abode. 


Flint 

V. 

Shabf. 


Jebtis  C.  J.  This  is  a  very  clear  matter.  I  think 
that  the  barrister  was  mistaken  when  he  held  that  the 
notice  of  objection  was  not  properly  directed.  The  act 
requires  that  a  person  who  gives  notice  of  a  claim^  state 
his  place  of  abode^ — that  is,  that  he  state  the  place 
whither  any  notice  of  objection  to  his  claim  is  to  be  sent. 
In  this  instance,  the  claimant  sidd  that  *^ Lidgef  Hill** 
was  his  place  of  abode,  and  the  notice  of  objection  was 
addressed  to  him  "  Lidget  HiUJ*  There  was,  therefore, 
express  compliance  with  the  act,  unless  '^  Pudsey  ^  Was 
imported  into  and  formed  part  of  the  address.  The  ab- 
surdity of  so  holding  has  been  pointed  out.  Substitute  foir 
•'  Lidget  Hiir  Ludgate  HiU  or  Eaton  Square,  and  add 
'^  Pudseg,^  and  the  absurdity  is  manifest  The  case  of 
Sheldon  v.  Flatcker  does  not  bear  upon  the  question; 
and  if  it  did,  it  would  support  my  yieHr.  There  the 
objection  was  to  the  objector's  address,  and  the  person 
objected  to  had  not  pledged  himself  to  receive  as  suffi- 
cient the  particular  address  given;  but  here  the  ob- 
jection is,  that  the  objector  has  sent  the  notice  to  the 
very  address  which  the  person  objected  to  had  declared 
should  be  sufficient.  In  the  case  referred  to,  the  mar- 
ginal note  leads  to  the  notion  that  the  word  "  Chelten" 
ham^*  was  taken  from  the  overseers*  list;  but  in  the 
report  itself  it  appears  that  such  was  not  the  foundation 
of  the  judgment ;  for  fVilde  C.  J.  says,  *•  In  this  case 
the  objector  states  his  place  of  abode  to  be  No.  5.  Sher- 
borne Street.  The  question  is,  where  is  Sherborne 
Street?    What  am  I,  the  voter  objected  to,  to  under- 
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stand  by  Sherborne  Street  f^  And  he  arrives  at  the  con-        1855. 

elusion  that  *  Sherborne  Street*  was  enough.     It  is  sa-  

tisfectory  to  think  that  in  this  case  no  injustice  will  have        ^"^^ 
been  done,  and  that  the  claimant  got  the  notice ;  for  it       ®^^^- 
is  not  stated  that  he  did  not.     The  decision  of  the  re- 
vising barrister  must  be  overruled,  and  the  name  of  the 
voter  be  expunged. 

Williams  J*.  I  am  of  the  same  opinion.  The 
101st  section  does  not  sustain  the  objection,  because  the 
sufficient  direction  there  spoken  of  is  the  place  of  abode 
as  described  in  the  overseers'  list ;  and  unless  the  parish 
or  township  at  the  head  of  the  list  is  transferred  into  the 
column  headed  *' place  of  abode  ^  the  parish  is  not  part 
of  the  description.  I  must  say  that  I  do  not  see  why  the 
name  of  the  parish  should  be  construed  to  be  so  in- 
cluded ;  for  there  is  no  reason  for  presuming  that  the 
person  who  claims  a  vote  in  respect  of  property  in  a 
particular  parish  has  also  an  abode  there*  It  has  been 
shown  that  absurdities  might  follow  firom  such  a  construe* 
Hon.  The  place  of  abode  of  the  voter  might  be  the  King^e 
Bench  Walk ;  and  it  can't  be  supposed  that  a  notice 
to  him  ought  to  be  addressed  King^s  Bench  Walks 
Pttdtey. 

CroWDEB  J.  I  am  of  the  same  opinion.  The 
duty  of  the  claimant  was  to  fill  up  the  form  No.  S., 
Schedule  A.  with  the  description  of  his  place  of  abode. 
The  duty  of  the  objector,  who  was  going,  under  section 
100.,  to  avail  himself  of  service  by  the  Post  Office, 
was  to  address  the  notice  in  the  very  words  to  be  found 
in  the  column  headed  '*  place  of  abode."  In  this  in- 
stance the  objector  has  followed  the  act  strictly.    It  is 

0  2 
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1855.        difficult  to  oonceive  any  hardship  on  the  oliumant  in  this 

case^  who  must  be  taken  to  have  known  what  address 

V.  would  ensure  his  being  found,  and  who  had  full  oppor- 

tunity of  inserting  the  address  in  the  overseers'  list. 

WiLLBS  J.  I  am  of  the  same  opinion.  The  point 
in  this  case  has  already  been  substantially  decided  by 
that  of  JUen  v.  Greensill.  (a)  A  person  who  objects  to 
a  vote  has  a  right  to  do  one  of  three  things :  serve  it 
personally ;  leave  it  at  the  place  of  abode ;  or  send  it  by 
post  to  the  place  of  abode  in  the  overseers'  list  It  is 
unnecessary  to  say  anything  about  personal  service.  If 
he  serves  it  at  the  place  of  abode,  it  must  be  the  true 
place  of  abode.  If  he  send  it  by  poet,  he  is  safe  if  he 
follows  the  list.  In  Allen  v.  Greensillj  a  notice  of  ob- 
jection addressed  to  the  claimant  at  Lower  Mitton,  which 
was  the  place  of  abode  described  in  the  overseers'  list, 
was  left  for  him  at  his  wharf  in  Lichfield  Streety  Lower 
Mitton.  His  place  of  abode  was  not  at  Lower  MUton, 
but  at  Hartleburyy  and  the  service  was  held  bad,  Wilde 
C.  J.  saying :  **  When  the  act  of  parliament  comes  to 
prescribe  the  duty  of  the  objector,  and  requires  him  to 
serve  his  notice  of  objection  in  one  of  three  different 
modes,  I  apprehend  it  is  in  the  power  of  the  objector 
to  select  which  he  pleases.  If  he  chooses  to  select  the 
particular  mode  of  service  which  is  described  in  the 
17th  section  by  the  words  *  cause  to  be  left  at  the  place 
of  abode  of  the  person  objected  to,'  he  must  take  care  to 
see  that  the  place  at  which  he  serves  the  notice  is  the 

party's  place  of  abode He    may 

always  guard  himself  against  the  effect  of  any  such 

(fl)  4  C.  B.  100. ;  16  L.  J.  (C.P.)  142.  ;  1  Lvt  592. 
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mistake^  by  adopting  either  of  the  other  two  modes  of        1855. 
service — namely,  personal  service,  or  sending  the  notice 
by  post  according  to  directions  of  the  act." 


Flint 

V. 

Sharp. 


Decision  reversed. 


JoNBS,  Appellant ;  Innons,  Respondent. 

Nov,  19. 

npmS  was  an  appeal  from  a  decidion  of  the  revising  Notice  of  ob- 

barrister  for  the  Western  Division  of  Kent     The  '^^^"^^^L 

coantj  Yoter 

material  facts  were  these :  The  name  of  the  appellant,  !!,"  !^^'^^ 

John  Oliver  JoneSy  was  inserted  on  the  list  of  electors  «»"  of  ^^ 

Parish  or 
of  the  parish  of  Bethersdeng  for  the  said  division.     The  Township  of 

duplicate  notice  of  objection  to  the  appellant's  vote,  pro-  naming  the 

duced  before  the  barrister,  was  in  the  following  form :  —  ^ired  bj^  '^ 

6  Vict  c.  18., 

^*To  the  Overseers  of  the  Parish  or  Township  of  proved  to  hT" 

Bethersden.  S^rfnf» 

oYerseers  of  ^. 

"  I  hereby  give  you  notice  that  I  object  to  the  name  HeldTthT^r- 

of  the  person  mentioned  and  described  below,  being  and'J^f^' 

retained  in  the  list  of  voters  for  the  Western  Division  the  notice  was 

sufficient,  as 
of  the  county  of  Kent  ^^e  oyerseers 

^  were  de- 

scribed so  as  to 

(The  name,  qualification,  &c.  of  the  appellant  were  here  be  <*  commonly 

,.-.,-  .  understood" 

stated  as  in  the  list  of  voters.)  within  the 


''  Dated  this  25th  Attffust,  1855. 

"  John  Innons. 

*'  Masorfs  Hill,  Bromley,  Kent."" 

This  duplicate  notice  bore  a  post-office  stamp,  being 
c  3 


terms  of  the 
section. 


JONBB 

T. 
ImCONS, 
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1855.  the  London  po8t-o£Sce  stamp  of  the  date  of  24th  August, 
1855.  The  original  notice  was  forwarded  bj  post^  and 
in  the  ordinary  course  of  the  poet  would  have  been  de- 
livered to  the  overseers  on  or  before  the  25th  Auffust, 
1855.  For  the  appellant,  it  was  objected  that  the  notice 
was  invalid,  on  the  ground  that  neither  the  county,  nor 
the  division  of  the  county,  to  which  the  same  related, 
was  named  in  the  address  of  the  notice  pursuant  to 
6  Vict  c.  18.  8.  101.  The  notice  was  proved  to  have 
been  duly  received,  on  or  before  the  25th  August^  by 
the  overseers  of  Bethersden.  The  barrister  held  the 
notice  to  be  valid,  and  the  appellant  not  having  proved 
his  qualification  to  the  barrister's  satisfaction,  he  ex- 
punged the  appellant's  name  from  the  list  If  the  court 
should  be  of  opinion,  that  under  the  above  circumstances 
the  notice  wag  invalid  and  insufficient  in  law,  or  that  the 
service  thereof  was  invalid  and  insufficient  in  law,  in 
either  case  the  name  of  the  appellant  was  to  be  restored 
to  the  list 

The  Totes  of  fifty^ight  other  persons  depended  on 
the  same  points,  and  their  appeals  were  accordingly 
consolidated. 

Maenamara  for  the  Appellants.  The  question  turns 
on  the  sufficiency  of  the  notice  of  objection,  within  the 
meaning  of  6  Vict  c.  18.  s.  101.,  which  enacts,  ^^that 
wherever  any  notice  is  by  this  act  required  to  be  given 
or  sent  to  the  overseers  of  any  parish  or  township,  it 
shall  be  sufficient  if  such  notice  shall  be  delivered  to 
any  one  of  such  overseers,  or  shall  be  left  at  his  place  of 
abode,  or  at  his  office  or  other  place  for  transacting 
parochial  business,  or  shall  be  sent  by  the  post,  free  of 
postage,  or  the  postage  thereof  being  first  paid,  ad- 
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dressed  to  the  overseers  of  the  particular  parish  or       1855. 

township,    naming  the  parish  or  township,   and  the  

county,  city,  or  borough  respectively  to  which  the  v. 

notice  to  be  so  sent  may  relate."   Therefore,  the  express     '^     ^**' 
directions  of  the  statute  not  having  been  complied  with 
in  this  latter  particular,  it  is  submitted  the  notice  is 
invalid 

Jervis  C.  J.  The  case  finds  the  notice  to  have 
actually  reached  the  overseers  for  whom  it  was  intended 
in  proper  time ;  the  service  therefore  is  good ;  and  the 
description  of  the  overseers  in  the  address  of  the  notice 
is  such  as  to  be  ^^  commonly  understood,"  within  the 
saving  clause  of  the  sect.  101.,  which  provides  ^Uhat  no 
inaccurate  description  of  any  person,  place,  or  thing 
named  or  described  in  any  notice  required  by  this  act, 
shall  in  any  wise  prevent  or  abridge  the  operation  of 
this  act  with  respect  to  such  person,  place,  or  thing, 
provided  that  such  person,  place,  or  thing  shall  be  so 
denominated  in  such  notice  as  to  be  commonly  under- 
stood.'' 

fFieliby^  for  the  respondent,  was  not  called  on. 
Per  Curiam. — Decision  aflirmed  {a)  with  costs* 

(a)  See  Hinimi  r.  Hmtoih  iJMiw.  Jhg.  C.  259.;  6  Vict  c.  IS.  a  42. 
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1855. 


Nov.  19. 


GoODSELL,  Appellant ;  Innons,  Respondent. 


When  over-       nPHIS  was  an  appeal  from  a  decision  of  the  same 

Beers  receive  a      X  .  .  ,  ,     ,       «  i        i 

notice  of  ob-  revising  bamstor^  and  the  facts  were  nearly  the 

vote,  and  act      ^^^^^  ^^  character  with  those   in  the  case  of  Jones  v. 

S^  »rL?^e  ^^^ons.     The  notice  of  objection  to  the  appellant's  vote 

Sbat"hey'rel      ^^  *^*®  ^^  ^^®  addressed  in  a  form  corresponding  to 

cciveditindue  that  used  in  the  last  case;  "to  the  overseers  of  the 

time. 

parish  of  Banning  ;**  in  the  list  of  voters^  in  which  the 
appellant's  name  was  inserted^  but  it  did  not  appear 
whether  or  no  the  overseers  had  received  the  notice  on 
or  before  25th  August  It  was  proved  to  the  satisfac- 
tion of  the  revising  barrister^  that  they  did,  on  or  before 
the  29th  August^  deliver  to  the  clerk  of  the  peace  for 
the  county  of  Kent,  pursuant  to  6  Vict  e.  18.  s.  9.,  a 
copy  of  the  list  of  persons  objected  to,  relating  to  the 
said  parish,  in  which  list  was  the  appellant's  name.  It 
was  also  proved  to  the  barrister's  satisfaction  that  the 
said  overseers  did,  on  or  before  the  1st  September^  pub- 
lish a  list  of  persons  against  whom  notice  of  objection 
had  been  given  to  them,  according  to  the  requirements 
of  «•  8.,  and  the  appellant's  name  appeared  therein.  The 
barrister  held  the  notice  and  service  in  this  case  to  be 
valid  and  sufficient  in  law ;  and  the  appellant  having 
failed  to  make  out  his  qualification  to  vote  to  the 
satisfaction  of  the  revising  bai-rister,  the  name  was 
expunged  from  the  list. 

Sixty-six  other  appeals  were  consolidated  with  this. 


GOODSELL 
V. 

LfKOirs. 
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Macnamara  for  the  appellants.  It  did  not  appear  1855. 
here  whether  the  overseers  of  Barming  had  received  the 
notice  on  or  before  the  25th  August.  The  objection 
here  was  on  the  ground  of  ombsion^  not  of  misdescrip- 
tion. {Jervis  C.  J.  The  case  shows  the  overseers  to 
have  acted  as  they  would  have  done  if  they  had  received 
the  notice  in  due  time;  we  must,  therefere,  assume 
that  they  did  so  receive  it] 

Webby,  for  the  respondent^  was  not  called  on. 

Per  Curiam.  In  principle  this  case  is  precisely  similar 
to  the  last.  It  is  unnecessary  to  consider  whether  the 
overseers  might  not  waive  the  objection  that  a  notice 
reached  them  later  than  the  time  required  by  the  sta- 
tute, or  what  would  be  the  effect  of  their  acting  on  such 
notice.  It  is  not  found  here  that  the  overseers  did  not 
receive  the  notice  in  due  time;  and  when  a  public 
officer  receives  and  acts  upon  a  notice,  it  must  be  as- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that 
he  received  it  in  proper  time. 

Decision  affirmed  with  costs. 
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A.  11  foand  to 
be  tenant  of  a 
manor,  within 
which  is  the 
tenement,  out 
of  which  he 
claims  to  vote ; 
which  passed 
to  him  by 
lease  and  re- 
lease.   He  ac- 
knowledges at 
the  Court 
Baron  that  he 
holds  to  him 
and  his  heirs  of 
the  lord  bj  free 
deed,  fealty, 
suit  of  court, 
and  the  yearly 
rent  of  Ad.^  and 
he  pays  Ad,  to 
the  lurd  for  a 
relief  for  the 
said  tenement 
The  custom  was 
found  to  be 
that  the  lord 
had  a  right  to 
compel  Uie 
tenant,  by  dis- 
tress, to  come 
in  and  acknow- 
ledge free  ten- 
ure: the  value 
of  the  tene- 
ment exceeded 
40«M  but  was 
under  10/1  a- 
year.    Held, 
A,  was  entitled 
as  a  freeholder, 
in  res^t  of 
the  said  tene- 
ment, to  Yote 
for  the  county. 


Passingham,  Appellant ;  Pitty,  Respondent. 

A  T  a  court  held  at  Buntingford^  beforo  the  revising 
barrif  ter  appointed  to  revise  the  list  of  voters  for 
the  parish  of  Ashoell,  in  the  county  of  Hertford^  Oeorge 
Pitty  of  Ashwell,  aforesaid^  who  clumed  to  vote  in 
respect  of  a  freehold  house  and  land,  situate  in  that 
place^  in  the  following  form  i-^ 


Name. 

Place  of  Abode. 

Nature  of 

street.  Lane,  or  other 
Pimce,  where  the 
Fropertj  U  situate, 
or  2^ame  of  the  Te- 
nant. 

Pitty,  George  - 

AsbweU 

Freehold  house 
and  land. 

High  Street,  and 
AshweU  Field. 

was  objected  to,  by  the  appellant,  as  not  being  entitled 
to  have  his  name  retained  upon  the  register  of  voters 
for  the  county  of  Hertfnrdy  on  the  ground  that  his  tene^ 
ment  was  of  other  than  freehold  tenure.  Oeorg%  Pitiy 
is  seised  in  fee  of  a  house  and  land  above  the  annual 
value  of  40«.  (but  less  than  10/.)  which  were  conveyed 
to  him  by  indentures  of  lease  and  release,  and  he  has 
been  so  seized  for  upwards  of  twenty  years.  It  was 
shown  by  the  production  of  the  Court  Bolls  that  at  a 
general  Court  Baron  held  for  the  manor  of  Diggwell^  on 
the  20th  December^  1838,  in  which  manor  the  property 
in  respect  of  which  the  qualification  was  claimed  is 
situate,  Gtcrge  Fitly  acknowledged  to  hold  the  same 
house,  &c  of  the  lord  of  the  said  manor  by  free  deed, 
fealty,  suit  of  court,  &c.  in  the  following  words : — 
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Acknowiedg-       « At  this  court  Came  George  Pitty,  of 

ment  of  free  ^  Fabsinqhak 

(enure.  AAwell    aforeeaid,   miller»    and    acknow'-  v. 


ledged  in  his  own  proper  person  to  hold  to 
him,  and  his  heirs,  of  the  lord  of  this  manor, 
by  free  deed,  fealty,  suit  of  court,  and  the 

Bent  id.  yearly  rent  of  4</.,  a  cottage  in  High  Street, 
in  ^Mtr^/Z  aforesaid,  formerly  William  BalFi, 
since  Blanchetfs,  and  late  Thomas  Kirby^ 
shir e^ if  and  be  paid  to  the  lord  of  the  manor. 

Belief  4dL  4<f.  for  a  relief  due  to  bim,  for  the  same, 
but  bis  fealty  was  respited. 

Since  the  acknowledgment  of  George  JPitty^  no  rent 
has  ever  been  paid  by,  or  ever  demanded  of  him ;  only 
one  Court  has  been  held  for  the  manor  since  the  year 
1838.  In  the  said  manor  of  Digswell,  there  are  several 
tenants  who  bold  in  precisely  the  same  way  as  the  said 
George  Pitty,  and  there  are  also  pure  copyholders.  The 
tenants,  of  whom  George  Pitty  is  one,  convey  their 
estates  by  ordinary  assurances  operating  either  under 
the  common  law  or  the  Statute  of  Uses ;  no  special  form 
of  deed  is  required,  nor  is  there  any  necessity  for  any 
express  licence  from  the  lord  to  alien,  nor  for  the  enrol- 
ment of  such  assurance  on  the  Court  KoUs,  nor  for  any 
surrender  to  be  made,  upon  every  death  of,  or  alienation 
by,  these  tenants.  The  fact  ought  regularly  to  be  pre- 
sented at  some  following  Court  or  Courts,  and  it  ap- 
peared from  the  Court  Bolls,  that  the  lord  had  by 
custom  a  right,  after  three  proclamations  made,  to  compel 
by  distress  the  new  owners  to  come  in  and  acknowledge 
free  tenure ;  there  is  nothing  however  on  the  face  of 
the  Court  Bolls  to  shew  whether  after  the  awarding  of 
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1855.       any  distress^  any  levy  ever  was  or  was  not  in  any 

instance  actually  made.     Upon  these  facts  it  was  con- 

V.  tended,  on  the  part  of  the  objector,  that  the  property  for 

which  the  said  George  Pitty  claimed  to  vote  was  not  free- 
hold, but  came  within  the  19th  sect  of  the  2nd  Will  4. 
c.  45.,  as  being  of  other  tenure  than  freehold,  and  so 
that  the  qualifying  property  ought  to  be,  in  order  to 
entitle  the  appellant  to  a  vote,  of  the  yearly  value  of 
not  less  than  \QL ;  and  that  as  the  tenement  in  question 
was  below  such  value,  the  name  of  the  said  George  Pitty 
ought  to  be  expunged  from  the  list  of  voters  for  the  said 
parish  of  Ashwell — On  the  part  of  the  claimant  it  was 
contended  that  the  tenement  in  question  was  strictly  a 
freehold,  subject  only  to  the  payment  of  a  free  or  quit 
rent ;  and  that  the  freehold  was  in  the  tenant  and  not 
in  the  lord.  The  revising  barrister  decided  that  the 
property  was  freehold,  and  did  not  fall  within  the  19th 
sect  of  the  2nd  Will  4.  c.  45.,  and  that  the  name  of  the 
said  George  Pitty  ought  to  be  retained  upon  the  list  of 
voters  for  the  said  county  of  Hertford.  If  the  Court 
should  be  of  opinion  that  this  decision  is  wrong,  then 
the  name  of  the  said  George  Pitty  will  be  expunged  from 
the  list  of  voters  for  the  said  county  of  Hertford^ 
otherwise  it  will  be  retained. 

Shee  Serjt.  for  the  appellant.  The  section  of  the 
Beform  Act  referred  to  enabled  every  male  of  full  age, 
not  under  legal  incapacity,  who  shall  be  seised  at  law, 
or  in  equity,  of  any  lands  or  tenements  of  copyhold  or 
any  other  tenure  whatever  except  freehold,  for  any 
estate  not  less  than  a  life  estate,  of  the  clear  yearly 
value  of  not  less  than  lOZ.,  to  vote  in  the  election  of 
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knights  of  the  Bhire.(a)    Now  at  the  commencement  of       1855. 

the  case  the  barrister  finds  George  Fitty  to  be  seised  in 

fee^  and  that  the  tenement  was  conveyed  to  him  by  y. 

lease  and  release ;  but  then  he  also  finds  the  tenement 
to  be  within  the  manor  of  DigswelU  and  that  George 
Pitty  has  acknowledged  to  hold  to  him  and  his  heirs,  of 
the  lord  of  the  manor,  at  the  yearly  rent  of  4<f.,  and 
that  Ad.  was  paid  for  a  relief.  It  also  appears  by  the 
finding  to  be  the  custom  of  the  manor  for  every  aliena- 
tion to  be  presented  in  the  Court  Baron,  and  for  the  lord 
to  have  the  right  to  compel  the  alienee  to  come  in  and 
acknowledge  free  tenure.  Now  this  is  nothing  else 
than  customary-freehold  tenure ;  it  is  that  described  by 
Littleton  in  sections  80.  and  81.  *'  And  so  it  is  to  be 
understood  that  in  divers  lordships  and  in  divers  manors 
there  may  be  many  and  divers  customs  in  such  cases,  as 
to  take  tenements,  and  as  to  pleading  and  as  to  other 
things  and  customs  to  be  done ;  and  whatsoever  is  not 
against  reason  may  well  be  admitted  and  allowed.  And 
these  tenants  which  hold  according  to  the  custom  of  a 
lordship,  or  manor,  yet  because  they  have  no  freehold 
by  the  course  of  common  law,  they  are  called  tenants 
by  base  tenure."  No  case  can  be  cited  in  which  the 
tenant  of  a  manor  paying  rent  to  the  lord,  acknowledg- 
ing tenure  of  the  lord,  owing  fealty,  relief,  and  suit  of 
Court,  is  decided  to  be  a  freeholder;  though  many 
cases  may  be  found  to  shew  that  he  has  a  freehold  in« 
terest,  but  still  speaking  of  tenure,  the  estate  is  copy- 
hold. Here,  although  the  tenant  does  not  hold  by  copy 
of  Court  Koll,  yet  he  is  nothing  more  than  a  privileged 
copyholder.     The  statement  in  the  barrister's  case  of 

(fl)  2  Will  4.  c.  45.  *.  19. 
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1858.  the  tenant's  being  seised  in  fee ;  of  his  holdbg  to  him 
and  his  heirs  by  free  deed ;  of  his  acknowledging  ttee 
tenure,  &c,  must  all  be  taken  to  be  qualified  by  the 

^'^^-  words  *•  aocdrding  to  the  custom  of  the  manon*  Those 
words  are  not  in  the  case  i  but  those  words  are  always 
to  be  understood  in  such  tenures*  Then  none  of  the 
incidents  of  this  tenure  as  stated  in  the  case  ar6  incon- 
sistent with  the  idea  of  its  being  a  base  tenure.  One 
of  these  incidents  is  fealty ;  but  that  proves  nothing ; 
because  fealty  was  equally  due  from  the  freeholder  and 
the  villain,  LitL  s.  91.  Co*  Litt.  68.  a. ;  and  none  of  the 
inciidents  as  found  by  the  barrister  are  inconsistent  with 
the  conclusion  that  there  is  a  base  tenancy  in  Qeorge 
Pitty  and  the  freehold  in  the  lord.  Looking  to  elemen-i 
tary  treatises  and  the  early  history  of  feudal  tenures,  an 
explanation  might  be  discovered  for  every  term  used  in 
this  finding.  These  tenements  in  the  manor  of  Digstbelt 
are  of  a  tenure  subordinate  to  freehold  tenure  at  com-* 
mon  law  \  the  words  *^  holding  by  free  deed,  and  ''  free 
tenure.'*  are  words  which  denote  a  description  of  services 
inferior  and  subordinate  to  those  due  from  freeholders ; 
the  words  indicate  the  state  of  things  which  takes  place 
when  a  free  man  holds  in  viUenage  tenure  by  villain 
or  base  services,  according  to  the  custom  of  the  manor, 
LitL  s.  172. ;  they  agree  with  the  fiirther  description  of 
Bracton.(a)  Tenementum  non  mutat  Btaium  liberie  noH 
magU  quam  acrvi;  poterit  enim  liber  homo  tenefe  purum 
vilknagium,  fitciendo  quicquid  ad  vtllanum  pertinet  So 
that  there  were  two  kinds  of  tenants,  neither  having 
freeholds  at  common  law,  both  holding  in  base  tenure ; 
but  the  one  holding  by  services  not  dishonourable  and 

(a)  Fol.  S6. 
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hy  deed ;  the  other  holding  by  degrading  services  and  1855. 
not  by  deed ;  but  both  kinds  were  tenants  by  copy  ""* 
of  Court  Roll  at  the  will  of  the  lord.  Here  George  ^t^ 
Pitty  holds  under  the  lord  who  compels  him  by  distress  to 
come  in;  he  owes  the  lord  services,  rent,  relief.  No  one 
of  these  things  consists  with  a  freehold  tenure.  This 
case  falls  within  one  of  the  subdivisions  just  mentioned. 
In  Burrell  v.  Dodd(a),  which  was  a  writ  of  partition,  li 
writ  which  applied  only  to  freeholds,  the  plea  stated,  as 
a  ground  why  the  partition  shotdd  not  be  made,  that  the 
tenements  in  question  had  immemorially  been,  and  then 
were,  parcel  of  the  said  manor  of  H.  and  customary  te- 
nements of  it,  and  during  all  that  time  descended  from 
ancestor  to  heir  as  of  the  hereditary  right,  of  the  tenants, 
called  tenant  right,  held  of  the  lord  of  the  said  matior  for 
the  time  being,  as  of  that  his  manor  by  divers  rents  and 
certain  services,  according  to  the  custom  of  the  said 
manor,  &c  To  this  plea  there  was  a  demurrer,  oii 
which  it  was  at  once  held  by  the  Court,  that  the  land 
on  the  face  bt  the  plea  was  not  freehold  but  that  the 
freehold  was  in  the  lord  at  common  law.  [Jervis  C.  J. 
There  was  a  distinct  averment  that  the  land  was  de- 
scendible according  to  the  custom  of  the  manor,  and 
that  it  was  parcel  of  the  manor ;  there  is  no  such  find- 
ing here.  Williams  J.  There  is  nothing  inconsistent, 
in  the  case  found,  with  a  free  tenancy ;  the  tenant 
here  is  one  who  attends  courts,  performs  services,  holds 
by  them  and  by  payment  of  rent ;  there  is  nothing  in 
that  inconsistent  with  a  freehold,  granted  before  the 
statute  of  Quid  Umptores,  to  hold  of  the  lord,  within 
whose  manor  the  land  lay,  as  this  tenement  is  found  by 

(a)  3  Boi.  ^  P.  878. 
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1855.  the  barrister  to  do.]  Those  estates  are  freeholds  in  a 
subordinate  sense  of  the  word ;  they  are  freeholds  ac- 
cording to  the  custom  of  the  manor,  not  freeholds  at 
common  law ;  there  is  nothing  inconsistent  in  a  man's 
having  a  free  tenancy  of  a  manor  according  to  the  cus- 
tom of  the  manor,  and  yet  not  being  a  freeholder  at 
common  law.  [Jervis  C.  J.  There  must  be  freeholders 
holding  of  the  lord  within  every  manor ;  the  freeholders 
are  necessary  to  uphold  the  manor ;  they  were  always 
necessary  for  that  purpose;  the  freeholders  are  the 
nurses  of  the  manor  in  the  lap  of  time.  WiUiamt  J. 
Before  the  statute  of  Quia  Emptores,  the  lord  might 
aliene  and  reserve  rent  service  and  other  services ;  since 
the  statute  he  cannot.  What  evidence  is  there  in  this 
case  of  a  holding  by  copy  of  Court  Roll  ?]  This,  it  is 
submitted,  is  in  substance  a  holding  by  copy  of  Court 
Roll.  In  Thompson  v.  Hardinge  (a)  there  was  a  quit 
rent  and  a  relief;  the  estate  passed  by  lease  and  release 
and  admittance  on  the  Court  Roll ;  and  the  Court  held 
that  the  facts  sustained  a  plea  of  libenim  tenementum  in 
the  lord.  It  is  apprehended  that  there  is  no  substantial 
distinction  between  the  cases ;  here  also  the  tenant  is 
compellable  to  come  in  and  be  admitted.  According  to 
Blackstone's  elaborate  argument  and  demonstration,(ft) 
these  are  customary  freeholds,  but  the  nature  of  the 
holding  is  subordinate  to  a  freehold  at  common  law. 
In  Busker  v.  Thompson  (c),  where  the  case  found  that 
the  tenements  were  conveyed  by  bargain  and  sale  with- 
out surrender,  that  on  every  change  of  tenant,  whether 
by  alienation,  descent,  or  devise,  as  well  as  upon  the  death 
of  the  lord,  admittance  at  the  manor  court  was  necessary, 

(a)  1  C.  B,  940.  (b)  Con.  on  CcpyA.  227. 

(c)  4  C.  B.  48.,  S.Ci  1  Lutw.  Reffistr.  Caa.  651. 
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and  fines,  and  in  some  cases  heriots  were  payable,  and  it        1855 

was  contended  that  the  tenement  was  not  freehold,  but 

onlj  something  in  the  nature  of  a  customary  holding ;         ^^J^ 

but  Wilde  C.  J.  observed  that  it  was  stated  there  was 

no  manor  in  existence  at  the  time  of  the  reservation  of 

the  case,  and  therefore  no  lord ;  and  the  Court  decided 

the  freehold  to  be  in  the  tenant.   Here  there  is  a  manor 

and  a  lord,  and  the  right  to  compel  the  tenant  to  come  in 

and  be  admitted :  all  that  was  wanting  in  that  case  is 

present  in  this.     [Jervis  C.  J.    You  say  this  tenant 

must  come  to  be  admitted ;  that  was  and  is  the  case  of 

every  free  suitor  (a) :   the  whole  of  the  lord's  manorial 

rights  depend  on  there  being  free  suitors  to  maintain 

the  Court  Baron ;  unless  the  lord  had  power  to  compel 

the  admittance,  how  could  he  know  who  were  to  do  the 

suit  and  service  ?]     It  is  contended  that  the  freeholder 

of  a  manor  is  not  the  same  as  a  freeholder  at  common 

law,  Stephenson  v.  Hill  (b),  and  that  there  may  be  a 

manor  where  there  are  only  copyholders,  (c) 

Wslsby,  for  the  respondent,  was  not  called  upon  to 
argue. 

Jebvis  C.  J.  The  case  finds  that  Pltty  is  seised  in 
fee;  be  has  the  right  to  alien  the  property  freely, 
though  the  lord  has  the  right  to  compel  the  alienee  to 
be  admitted.  It  is  said  this  is  a  base  tenure ;  that  the 
freehold  is  in  the  lord.  Now  it  is  plain,  where  the 
tenant  holds  at  the  will  of  the  lord,  or  where  he  holds 
by  copy  of  Court  of  KoU,  according  to  the  custom  of 
the  manor,  that  the  freehold  is  in  the  lord.     But  in  this 

(a)  See  instance,  E.  r.  Mein,  4  7.  B.  4S0.  (6)  a  Burr,  1279. 

(c)  See  Vimes  v.  Durham,  cited  6  Bep.  67,  contra. 
VOL.  I.  D 
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1865.        case  the  tenant  has  a  freehold  estate ;  tbe  services  are 

those  which  result  from  the  estate,  and  are  not  attii- 

F^jvoBAM  ^^^y^  ^^  ^^^  holding.  It  is  essential  to  a  manor  that 
there  should  be  free  suitors  or/reeholders  holding  of  th^ 
manor,  and  immediately  that  the  estate  was  created 
by  the  lord,  the  tenant  was  bound  to  do  all  that  it  is 
here  found  that  Pitty  is  bound  to  do:  he  was  bound 
to  perform  services;  if  be  did.  not  perform  them,  he 
might  be  distrained  to  come  in  and  do  them.  The 
finding  shews  there  to  be  a  freehold  estate  which  is 
not  debased  by  any  of  the  services  found  to  be  due 
in  respect  of  it.  Therefore,  I  think  the  revising  bar*- 
rister  was  right. 

Williams  J.  This  estate  is  similar  to  a  species  of 
estate  which  is  not  at  all  uncommon  in  the  North  of 
England,  and  there  known  as  a  tenantrright  estate. 
These  customary  estates  are  iiot  held  i^t  the  will  qt 
the  lord,  nor  by  copy  according  to  the  custom  of  the 
manor;  but  although  there  is  that  material  feature 
that  there  is  an  admittance  op  the  Soils  of  Coqrt, 
the  question  in  all  these  cases  is,  whether  some  part 
of  the  title  is  or  is  not  to  be  completed  and  perfected 
in  the  Lords'  Court.  It  is  said  in  Burton's  Compendium, 
speaking  of  customary  estates  (a) :  ^'  These,  though  of 
the  same  general  nature  with  copyholds,  are  commonly 
denominated  customary  freeholds,  but  whatever  privi- 
lege may  be  annexed  to  them,  the  true  freehold  interest 
in  the  land  is  always  vested  in  the  lord  ;  and  though  in 
some  instances  a  deed  of  bargain  and  sale  is  employed 
instead  of  a  surrender  for  transferring  the  customary 

(a)  Sect  1SS3. 
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estate,  jet,  as  the  asguvanGa  is  impeirfedt  witbopt  ap  uAr       1865« 

mittapoo  in  the  Lords'  Court,  the  tenure  U  properly ^ 

Baid  to  be  by  copy  of  Court  Roll;"  and  so  in  another  v. 

place  it  IS  Qbserved :  '^  The  great  criterion  pf  a  custo- 
mary estate  is,  that  all  aJienatious  of  it  mifst  be  traus- 
acted,  in  part  at  le^t,  iu  the  fiords'  Court."  (a)  Her^ , 
however,  the  conveyance  jmy  l^e  perfected  witbopt  any 
intervention  of  the  lord.  This  is  a  freehold  estate 
granted  by  the  br4  of  the  manor  before  the  statute  of 
Quia  Emptores. 

Crowdeb  J.,  having  referred  to  BoswooSs  Case 
in  Heywood's  Election  Cases  (i),  observed  that  it 
seemed  strongly  In  point,  for  there  the  tenant  could 
not  alien  without  licence  from  the  lord,  yet  the  Com- 
mittee held  that  the  tenant  had  such  a  freehold  as  en- 
titled him  to  a  vote;  here  no  licence  is  necessary. 
The  Stat.  8  Hen.  VL  c.  7.  enacted  that  knights  of 
shires  should  be  chosen  by  those  who  have  "  free  land 
or  tenement  to  the  value  of  40  shillings  by  the  year.  ^ 
That  requirement  is  satisfied  in  this  case ;  for  it  does 
not  appear  that  any  authority  went  the  length  of  shew- 
ing such  a  holding  as  this  to  be  of  base  tenure.     The 

(a)  Burt  Ckmpend.  b.  1S61. 

(6)  Hey.  El  Cos.  82.  The  foUowing  10  th«  inbstattM  of  Bofwood'a 
case,  wl)ic)i  arose  |n  the  manor  of  Dymock,  co.  Gioucegter,  which  la 
fttdeiit  demesne.  There  no  alienation  conld  be  made  without  licence 
pf  t|»e  lord  \  ^  seUer  paid  a  chief  rent,  being  qne  year's  cnstpmary 
fent,  to  the  lord  on  alienation  ;  the  lord  licensed  twocostomary  tenants 
to  enfeoff  the  grantee,  and  the  licence  was  enrolled ;  and  the  deed  of 
enfeofim^nt  might  also  be  enrolled  ;  the  estates  descended  bj  the  cus- 
tom of  the  manor  to  the  lineal  heir  onlj,  and,  in  default,  to  the  use 
of  the  lord  of  the  manor.  The  Committee  held,  that  Bostcopd  had 
such  a  freehold  as  entitled  to  yote  for  the  county. 
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barrister  therefore  was    right   in  allowing  O.    PUty*M 
vote ;  he  had  the  free  land  which  the  statute  requires. 

WiLLES  J.  The  argument  for  the  appellant,  in  fact, 
goes  the  length  of  saying  that  there  is  no  freeholder 
except  tenant  in  capite.  His  Lordship  referred  to  the 
note  on  the  case  of  B.  v.  WiUon.  (a) 


Decision  affirmed  with  costs. 

(a)  5  if.  4-  J^.  155. 


12  Nov.  1855. 
SI  Jan,  1856. 

A  person 
whosd  name 
had  been  on 
the  register  for 
the  coonty  of 
jr.,  was  ob- 
jected to,  for 
want  of  quali- 
fication.   He 
had  bonght, 
and  paid  the 
purchase 
money  for, 
freehold  land 
of  sufficient 
Talue  to  confer 
A  vote  for  the 
county:  but 
the  conreyance 
to  him  had,  at 
his  own  request, 
been  delayed. 
The  hind  was 
unlet,  and  he 
had  not,  either 
by  himself  or 
agent,  taken 
possession  of 
the  land,  or 
exercised  any 
acts  of  owner- 
ship thereon. 


Anelay  (Appellant)  v.  Lewis  (Respondent). 

AT  the  Court  held  before  me,  Richard  Ogle,  Esquire, 
Barrister-at-Law,  duly  appointed  to  reyise  the 
lists  of  voters  for  the  Western  division  of  the  county 
of  Kent,  on  the  22nd  day  of  October,  1855,  at  Lewis- 
ham,  for  the  revision  of  the  list  of  voters  for  the  parish 
of  Lewisham,  John  Hawden  duly  objected  to  the  name 
of  Henry  Anelay  being  retained  on  the  Ibt  of  voters  for 
the  said  parish  of  Lewisham. 

The  name  of  Henry  Anelay  appeared  npon  the  re- 
gister of  voters  as  follows : — 


Name  of  Voter. 

Place  of  Abode. 

Mature 
QualificaUon. 

street.  Lane,  or  other 
Place  where  the 
Property  it  situated, 
or  Kama  of  the  Te- 
naot. 

Anelay,  Henry. 

5.  Clark*8  Terrace, 
lewisham  Road, 
NewCroM. 

Freehold 
Land. 

St  Germain's  Bd. 
Forest  Hill. 

Held,  that  he  was  not  entitled  to  Tote  in  respect  of  snch  land. 
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The  facts  of  the  case  as  proved  were  as  follows : —  1855. 

The  said  Henry  Anelay,  in  the  month  of  April,  1853| 


Akblat 
paid  240/.  in  full  for  the  purchase  of  the  freehold  men-  v. 


tioned  in  the  said  register.  The  land  had  not  been 
conveyed  to  him  by  deed,  but  the  said  Henry  Anelay 
signed  a  contract  for  the  purchase  thereof  in  the  words 
and  figures  following : — 

Copy  ^, 
National  Freehold  Land  Society, 
14,  Moorgate  Street,  London. 
No. 

I,  the  undersigned,  Henry  Anelay  of  5,  Maze  Pond, 
Southwarky  artist,  hereby  agree  to  purchase  of  Messrs. 
Moreland  §•  Wilkinson  (hereinafter  designated  the  ven- 
dors) so  much  of  their  estate  situate  at  Forest  Hill  as  in 
the  published  plan  thereof  deposited  at  the  office  of  the 
said  society  is  distinguished  by  the  numbers  297,  298, 
299,  300,  301,  302,  303.  310,  311,  312,  313,  and  314 
(hereinafter  designated  the  premises),  at  the  price  of 
240iL,  and  upon  the  terms  stated  in  the  note  attached 
to  the  said  plan,  and  upon  conditions  that  the  vendors 
shall,  at  their  own  expense,  execute  and  give  to  me  a 
conveyance  of  the  premises  to  be  prepared  and  settled 
for  both  parties  by  the  solicitor  of  the  vendors,  and  that 
I  shall  not  require  the  production  of  any  abstract  or  evi- 
dence of  the  vendors'  title,  or  make  any  objection  thereto, 
and  that  no  inaccuracy  in  the  said  plan  or  in  any  of 
the  particulars  stated  thereon  shall  vitiate  the  contract 
or  entitle  either  party  to  any  abatement  or  increase  of 
price  or  to  any  compensation,  and  that  I  shall  pay  the 
said  price  to  the  vendors  within  twenty  days,  from  the 
date  hereof,  with  interest  thereon  from  this  day,  at  five 
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1805.       per  catittitti  per  annum ;  and  that  If  the  whole  of  such 
~  price  and  interest  ahould  not  be  paid  within  the  time 

T.  mentiohed^  the  yendors  may  at  any  time  afterwardsj 

befbte  the  actual  completion  of  the  purchase  (and  not- 
withstanding ahy  part  pajmeiit  or  possession  on  my 
decease,  or  anything  else,  excepting  only  an  express 
waiver  of  this  stipulation  in  writing,  signed  by  the  ven- 
dors), absolutely  rescind  any  contract  for  sale  of  the 
premises  to  me  by  giving  notice  of  such  rescission,  and 
that  notwithstanding  my  decease  or  any  other  circum- 
stance such  notice  shall  be  deemed  to  have  been  duly 
served  upon  the  proper  person  or  persons  for  effectu- 
ating such  rescission  by  being  addressed  to  me  at  my 
residence  above  mentioned,  and  put  in  any  post  office  3 
and  that  after  such  rescission  the  vendors  may,  if 
they  think  fit,  sell  the  premises  in  any  manner  and  upon 
any  conditions  which  they  may  approve,  and  that  if  the 
ultimate  net  proceeds  of  such  second  sale,  after  payipent 
of  all  expenses,  shall  not  amount  to  a  sum  equal  to  the 
price  now  agreed  to  be  given  by  me  with  compound  in- 
terest thereon  at  the  rate  aforesaid,  up  to  the  time  of  the 
vendors  receiving  such  proceeds,  I  will,  or  my  execu- 
tors or  administrators  shall,  forthwith  pay  to  them  the 
amount  of  the  deficiency,  but  that  if  such  net  proceeds 
shall  exceed  the  amount  of  such  price  and  compound 
interest  as  aforesaid,  such  excess  shall  belong]  to  and  be 
retained  by  the  vendors. 

Dated  this  twenty-sixth  day  of  April,  1853. 

(Signed)  Henry  Anelay. 

£240. 
Witness.     Arthur  Smith. 
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By  whom 

W.  L  P. 

Share  12,ld6,7,8,9, 12,200,1,2,3. 

Ledger  and  FoUo  ^ 

W.  L  P. 

Order  1954,  5,  6,  7,  8,  9,  10,  1. 

Register  of  Rights  - 

E.  H. 

Date  of  Pur<slia«€T*8  Biarriage. 
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If  thd  purohftser  wishes  the  oonTcyance  delayed  he 
must  sign  the  following  form^  otherwise  it  will  be  made 
out  as  soon  as  practicable  after  the  contract  is  signed. 

I  wish  the  conveyance  to  be  delayed. 

(Signed)     Henry  Anelay. 

No.  of  Order  to  make  out  the  conveyance^ 
Date  of  Instruction  to  solicitor^ 

Having  ascertained  that  the  proposed  putchliser  is 
twenty K)ne  years  of  age^  and  if  a  woman^  thftt  she  is 
unmarried.  [Here  insert  the  purchaser's  name^  address^ 
and  addition  at  full  length.] 

It  was  proved  that  though  the  land  was  unlets  it  was 
of  sufficient  value  to  confer  a  vote  for  the  county.  The 
said  Henry  Anelay  had  not  in  fact^  either  by  himself  or 
agent,  taken  possession  of  the  said  land,  or  exercised  any 
acts  of  ownership  thereon.  Upon  the  above  facts  I 
decided  that  the  said  Henry  Anelay  was  not  entitled  to 
have  his  name  retained  on  the  register,  and  expunged 
his  name  accordingly.  Twelve  others,  in  the  cases  of 
the  persons  named  in  the  list  below,  depend  upon  the 
same  decision,  and  ought  to  be  consolidated.  If  my 
decision  in  this  case  was  wrong,  the  name  of  the  said 
Henry  Anelay  and  also  of  the  other  persons  named 
in  the  list  below,  according  to  theu:  respective  descrip- 
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1855.        tions  therein^  should  be  inserted  in  the  register  of  voters 
'  for  the  said  parish  of  Lewisham, 

AXBLAT  '^ 

T.  I  have  named  the  said  Henry  Anelay  to  be  the  appel- 

lant for  and  on  behalf  of  himself,  and  all  other  persons 
interested  in  this  appeal.  And  I  have  named  the  said 
Charks  Edward  Lewts^  with  his  conBent,  to  be  the  re* 
spondent  therein. 

(Signed)  Richard  Ogle. 

Keane^  for  the  appellant.  The  appellant  in  this  case 
had  agreed  to  purchase  the  estate,  and  bad  paid  all 
the  purchase-money.  There  was  no  conveyance  to 
him ;  the  land  was  unlet ;  and  neither  by  himself  nor 
any  agent  did  he  exercise  any  acts  of  ownership  on  it. 
The  l^al  estate  on  the  land,  therefore,  remained  in  the 
vendees,  who,  under  the  circumstances,  by  the  operation 
of  a  well  recognised  rule  of  equity,  became  trustees  for 
the  purchaser.  By  the  74th  sect,  of  the  6  Vict  c.  18. 
it  is  enacted  that  '<  no  mortgagee  of  any  lands  or  tene- 
ments shall  have  any  vote  in  the  election  of  a  knight  or 
knights  of  the  shire,  or  in  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  any  city 
or  borough  in  which  freeholders  now  have  a  right  to 
vote,  for  or  by  reason  of  any  mortgaged  estate  therein, 
unless  he  be  in  the  actual  possession  or  receipt  of  the 
rent«  or  profits  thereof,  but  that  the  mortgagee  in 
actual  possession  or  in  receipt  of  the  rents  and  pro- 
fits thereof  shall  and  may  vote  for  the  same,  not- 
withstanding such  mortgage ;  and  that  no  trustee  of 
any  lands  or  tenements  shall  in  any  case  have  a  right  to 
vote  in  any  such  election  for  or  by  reason  of  any  trust 
estate  therein,  but  that  the  cestui  que  trust  in  actual 
possession  of  the  rents  and  profits  thereof,  though  he 
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may  receive  the  same  through  the  hands  of  the  trustee,        1855. 

shall  and  may  vote  for  the  sanies  notwithstanding  such 

Akelat 
tmst.**   Now  though  in  this  cnse  the  claimant  was  not  in  v. 

actual  possession,  or  in  the  receipt  of  the  rents  and  profits 
of  the  land,  he  did  receive  from  the  land  through  the 
hands  of  his  trustees,  the  vendors,  a  return  sufficient  to 
sustain  his  claim.  In  the  case  of  As&ury  v.  Henderson 
(a)  it  was  held  that  land  may  be  of  sufficient  value  to 
produce  a  qualification,  although  there  be  no  actual  pro-, 
duce  of  that  or  any  value.  If  from  mere  indolence  or 
caprice  the  owner  does  not  allow  the  land  to  produce 
anything,  that  is  his  mode  of  enjoying  the  land ;  but  the 
reasonably  probable  value  of  what  it  may  produce,  not 
the  actual  value  of  what  it  does  produce,  is  to  be  re- 
garded in  determining  whether  there  is  a  qualification. 
That  being  so,  the  trustees  of  the  claimant  had  an  en- 
joyment of  the  land  sufficient  to  confer  a  qualification  ; 
and,  if  so,  the  claimant  had  it  through  them  within  the 
meaning  of  the  last  part  of  the  section. 

Macnamaraf  contra.  The  argument  for  the  appellant 
is  founded  on  a  misconception  of  the  6  Vict  c.  18.  s.  74. 
On  the  assumption  that  the  vendors  and  the  appellant 
stand  to  one  another  in  the  relation  of  trustees  and  cestui 
que  trust,  the  appellant  has  not  qualified  himself  to  vote ; 
for  it  is  conceded  that  he  is  not  in  actual  possession  of  the 
land,  and  the  case  does  not  shew  any  receipt  of  rents  and 
profits  by  him  ^through  the  hands"  of  the  vendors  as  his 
trustees.  In  Murray  v.  Thomiley  (A),  it  was  held  that 
^'actual  possession"  of  a  rent*charge  within  the  meaning 
of  the  2  W.  4.  c.  45.  «.  26.  signified  the  actual  manual 

(a)  Svpra,  p.  6  ;  15  C.  -B.  251;  24  L.  J.  (C.  P.)  20. 
(*)  2  as,  217  ;  15  X.  J.  (C.  P.)  155  j  I  Zirf.  49$. 


Lewis. 


4ii  MICHAELMAS  TERM, 

1855.       receipt  of  the  rent  itself,  or  some  part  of  It,  or  somethitlg 

in  lieti  of  it     lil  Hayderi  V.  The  Oveneeri  of  Tiverton 

t.  {a\  the  same  doctrine  was  again  laid  down.  In  Elliott  on 

tteg{8ttatlon(l\  In  commenting  on  the  lOth  Anne^  e.  23. 
s.  2.f  which  *'  enacts  that  no  person  shall  vote  in  respect 
or  in  right  of  any  lands  or  tenements  for  which  such 
|)ersoii  shall  not  have  received  the  rents  or  profits,  or  be 
entitled  to  have  received  the  same,  to  the  full  amount  of 
iOsi  or  Inore  to  their  own  use  for  one  year  before  such 
election,**  the  writer  says,  **  the  words  were  first  altered 
by  the  18  Ged,  2.  c.  18.,  and  this  seems  to  require  either 
an  occupation  by  the  owner  himself  for  six  motiths,  or, 
where  the  lands  are  let  to  a  tenant,  such  a  title  as 
would  authorise  him  to  recover  the  rents  to  his  own 
lise,  if  any  should  become  due  during  the  period.  .  .  . 
But  if  the  votet  be  out  of  possession,  alid  another  person 
receive  the  rent  atld  profits,  claiming  right  thereto,  or  if 
after  a  sale  th^  Vendor  continue  in  possession,  or  receive 
the  rents  on  his  owfl  account,  iti  due  course,  it  is  con- 
ceived, the  person  having  a  bare  right  to  the  rent  cannot 
vote.^  [Jervis  C.  J.  We  must  take  it,  though  it  is 
iiot  expressly  found,  that  the  vendors  are  in  possession  J 
and  then,  it  is  ai^ued,  what  they  receive  or  inay  receive 
is  received  for  the  appellant,  and  the  value  is  suM- 
cient.]  That  is  clearly  against  the  statute.  There  ii 
nothing  in  the  case  that  shews  the  vendors  to  be 
trustees  for  the  appellant.  [Jervis  C.  J.  In  Heyttoood 
otL  County  JElecHons,  p.  111.,  it  is  said,  ^'In  truth,  the 
question  in  this  and  other  cases  seems  to  be,  W^o  is  to 
have  the  rents  and  profits  of  the  estate,  by  virtue  of 

(a)  4  C.  A  1 ;  16  £.  J.  (C  P.)  88  i  1  LuU  510. 

(b)  2d  Ed.p,  139. 
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the  ftgreefcoent,  tllitil  the  legal  conveyance  U  made?  fbt        lSS9i 
if  they  belong  to  the  vendee  under  each  circtlttist*iioe» 
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that  he  cart  cdrapel  k  Specific  perfbrraancei  the  teri-«  ^  v^ 
dor  is  trustee  of  the  legal  estate  for  hiili ;  but  oii  the 
contrary,  if  they  belong  to  th^  vendor^  though  the 
vendee  is  in  possession  of  the  premises,  he  clearly  is  not 
entitled  to  vote,  by  the  7  §•  8  tf^.  8.  c.  25.  Iii  many 
Cases,  whether  the  trended  shall  be  trustee,  or  ^siui  quts 
trust,  may  depend  upon  whether  it  is  through  the  de- 
fault of  eithef  df  the  parties  that  the  legal  estate  has 
not  been  conveyed.**  Now  here  all  the  ptirchase-money 
has  been  paid.]  It  does  Hot  appear  here  that  the  rents 
and  profits  of  the  estate  belong  to  the  appellant.  The 
cases  are  considered  In  Elliott,  Ubi  supra,  pp.  56 — 61, 
and  the  conclusion  he  comes  to  is  thus  expressed :  "  The 
interest  of  a  purchaser  under  a  contract,  therefoi'e,  is 
raihet  an  equity  or  equitable  right  than  an  equitable 
estate.  •  •  Equities  or  equitable  rights,  if  not  asserted 
within  a  reasonable  time,  are  lost  (a),  or,  in  other  words, 
are  virtually  barred  by  lapse  of  time,  though  courts  of 
equity,  in  cases  of  contracts  for  sale,  would  treat  the 
purchaser's  claitti  as  a  stale  demand  in  a  much  ehortei^ 
period  than  Would  be  a  bar  to  an  analogous  legal  right." 
.  .  •  tJpon  the  whole  there  appears  to  be  much 
reason  to  hold,  that  so  long  as  the  purchaser  is  liable 
to  be  barred  by  lapse  of  time,  or  to  have  in  any  event 
to  account  for  what  he  receives,  or  has  not  att  un- 
qualified right  to  require  the  legal  estate  to  be  con* 
veyed  to  iiim,  he  has  not  an  equitable  estate,  nor  can 
with  propriety  be  said  to  be  seised  in  eqility  of  the 

(a)  See  Maffiews  on  iVenMip<.,  415,  e<  uq.i  and  fiUl  r.  Flmmg^  1 

Bidgw.  P.  a  42a 
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1855.        land  contracted  to  be  purchased."    IfFilUams  J.    What 

are  the  instances  he  relies  on  ?]     Tasker  v.  Small  (a\ 
Ahblat  ... 

V.  where  it  is  pdnted  out^  pp.  70^  7L,  that  the  doctrine 

that  the  vendor  is  to  be  considered  as  trustee  for  the 
purchaser  must  be   understood  with    great   qualifica- 
tion,  otherwise  ^'a  contract  for  the  purchase  of  an 
equitable  estate  would  be  equivalent  to   a  convey- 
ance of  it :"    Mackrel  v.  Hunt  {b\  where  the  effect  of 
a  purchaser's  objections  to  the  vendor's  title  was  consi- 
dered ;  and  WaU  v.  BriglU  (c),  where  it  is  shewn  that 
the  vendor  may  not  even  be  a  constructive  trustee. 
[^IViUiams  J.     If  the  appellant  were  to  die,  would  not 
his  heir  have  the  lands  ?]     He  might,  perhaps,  have  the 
right  to  compel  the  vendors  to  convey.     [Jetvis  C.  J. 
The  appellant  has  an  equitable  estate  in  this  land,  and 
out  of  the  land  a  qualification  issues.   By  the  74th  sect, 
of  the  6  Vict  the  trustee  is  not  in  any  case  to  vote : 
who  is  ?     There  are  no  rents  and  profits  actually  pro- 
duced ;  but  the  land  might  produce  rents  and  profits  of 
sufficient  value ;  therefore,  as  we  held  in  Astbury  v« 
Henderson,  it  produces  a  qualification.     Whom  does  it 
qualify  ?]    The  person  who  is  in  actual  possession  of  the 
land;  the  person  who  is  in  receipt  of  the  rents  and 
profits ;  but  not  a  person  who,  like  the  appellant,  has 
no  equitable  estate  at  all,  but  merely  an  equitable  in- 
terest.    The  case  of  Astbury  v.   Henderson   involved 
merely  a  question  of  value.     [Jervis  C.  J.     That  case 
went  to  this  extent,  that  to  produce  a  qualification  land 
need  not  be  made  actually  fruitful.    .  Crowder  J.     It 
was  argued  in  that  case  that  under  the  stat.  of  Hen. 

(a)  S  J/y.  A-  O.  68.  (h)  tMadd,  84,  n. 

(c)  I  Joe.  J-  WdL  494. 
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6c>  the  voter  to  whom  the  estate  has  been  conyeyed  1855. 
must  have  40«.  a  year  aboye  outgoings,  and  that  the 
land  did  not,  in  fact,  yield  so  much.  The  successful 
answer  was,  that  the  land  was  capable  of  yielding  it. 
Here  the  same  reasoning  is  applied  to  the  vendors  as 
trustees  for  a  person  who  has  paid  the  purchase-money.] 

Keane,  in  reply.  In  the  case  of  fFall  y.  Bright,  the 
Vice  Chancellor  enumerates  the  cases  in  which  the 
vendor  may  not  be  the  trustee  for  the  vendee;  he 
then  shews  that  the  vendor  finally  becomes  trustee  for 
the  purchaser,  "  when  the  money  is  paid,  or  when  the 
vendor  is  bound  to  convey."  Here  the  money  was  paid 
at  once,  and  ever  afterwards  the  vendees  were  bound  to 
convey  on  request.  They  therefore  were  trustees.  This 
being  so,  the  rest  of  the  argument  for  the  respondents 
has  been  answered  by  my  Lord  Chief  Justice  and  Mr. 
Justice  Crowder. 

Cur.  adv.  vulU 

The  judgment  of  the  Court  was  now  delivered  by 
Jebyis  C.  J.  There  is  a  case  of  Anekty  v.  Lewig, 
which  was  aigued  before  my  brothers,  Williams,  Crow- 
der, Willes,  and  myself,  in  which  the  Court  took  time 
to  consider.  The  question  in  thb  case  is,  whether  the 
purchaser  for  full  value  by  a  binding  contract,  but  with- 
out any  conveyance  of  the  l^al  estate,  of  freehold  land 
not  actually  producing  any  rents  or  profits,  but  suf- 
ficient in  value  in  other  respects  to  confer  a  vote, —  the 
seller  having  been  allowed  to  remain  in  actual  posses- 
uon, — is  entitled  to  vote  in  respect  of  the  laud  so  pur- 
chased ?  This  question  turns  altogether  upon  the 
construction  of  the  statutes,  no  franchise  having  ezbted 
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ISfid.       in  respect  of  such  ownership  at  commoa  law.     Bjr  the 

8th  Henry  6.  o.  7.  the  right  which  by  common  law  ex- 
'  Ainii«AT 

T.  istad  m  every  freeholder  in  the  country  was  restricted 

to  those  who  ^  shall  have  free  land  or  tenement  to  the 

value  of  forty  shillings  by  the  year  at  the  least  above 

all  charges/  and  such  candidates  as  ^  have  the  greatest 

number  of  them  that  may  expend  forty  shillings  by  the 

year  and  above**  shall  be  returned  as  members^  provided 

'*  that  he  which  cannot  expend  ibrty  shillings  by  the 

yeav  shall  in  nowise  be  chooser  of  the  knights  for  the 

Parliament."     Under  this  statute  it  is  not  neoessary 

that  &%  landj  in  order  to  confer  a  vote^  should  aotpally 

produce  the  annual  amount  or  value  of  forty  shilUngii^ 

and  it  is  sufficient  that  the  owner  may,  if  be  thinks 

proper,  realise  the  forty  shillings  a  year  out  of  the  land, 

although  igr  reason  of  indolence  or  otherwise  he  let  it 

lie  idle.     It  is  clear,  however,  that  the  statute  oi  Henry 

6.  applies  only  to  legal  estates  ;  that  consequently  the 

person  who  had  only  a  beneficial  interest  could  not  vote 

in  respect  to  the  land;  and  that  under  it,  in  a  case 

like  the  present,  the  franchise  would  belong  to  the  seller. 

This  separatum  of  the  right  of  voting  from  the  beneficial 

interest  in  the  land  was,  to  some  extent,  corrected  by 

the  7  ^  8  f¥UL  8.  c.  36.  s.  6.,  which  enacted  '^  that  no 

person  shall  be  allowed  to  have  any  vote  in  any  election 

of  members  to  serve  in  Parliament  for  or  by  reason  of 

any  trust,  estate,  or  mortgage,  unless  such  trustee  ov 

mortgagee  be  in  actual  possession  or  receipt  of  the  rents 

and  profits  of  the  same  estate,  but  that  the  mortgagor  or 

eeetui  que  trust  in  possession  shall  and  may  vote  for  the 

same  estate,  notwithstanding  such  mortgage  or  trust" 

Ihen  follows  a  provision  sgainst  multiplying  votes  and 

qualifications.   This  provision,  inasmuch  as  it  is  leveled 
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agaipst  Qolourable  apd  fraudulent  trADsgclion^  only*  as        1955^ 

np  fmud  i§  allflged  in  tbU  case,  ne^  pot  be  fwptb^r  no-   = 

tice4.    The  Btatnte  of  ?r?7i  3,  having  tbw  tftkeji  nwfly      ^^"^^ 

tbe  frdocbise  from  a  trustee  only  in  casos  where  b§  waA     '  ^^^  -^ 

not  in  94^tusl  posseaaion  or  receipt  of  tb^  rept^  w4 

profits*  it  follows  that,  whilst  that  statute  oply  wm  In 

force,  a  seller  having  parted  with  the  legal  estate,  %p4 

remaining  in  actual  possession  or  receipt  of  the  r^tfi 

and  pro^tSi  would  still  have  had  the  right  to  vote  to  the 

e3(^u«ou  of  a  buyer  in  the  positbn  of  the  olaiiuapt* 

It  would  seem  that  the  intention  of  that  ^tatptp  Wftil 

to  tmusj^r  tb^  franchise  from  tho  owper  of  the  legul 

estate  to  the  peraou  benefidally  entitled  te  it  in  all 

cases  ip  which  the  former*  by  reason  of  his  pot  beipg  io 

actual  poss^s^P  or  receipt  of  th^  rents  and  pFP^ts, 

fel)  within  the  prohibitory  words,  and  to  give  th9 

cestui  que  tru^t  a  right  to  vote  if  he  was  in  possesaiHi 

or  receipt  of  the  rents  and  profits.     We  find  nothing  in 

tl^  language  of  the  statute  to  shew  that  the  legislfiture 

iptended  in  iiny  case,  if  either  the  trustee  op  cestui  que 

trust  was  in  possession,  to  take  away  the  (rapchise  from 

both,*  the  iptePtiop  appears  to  have  beep  th^t  the  right 

to  vot«  shall  be  determined  by  them,  and  that,  whoever 

might  happep  to  be  in  possession,  there  should  be  9 

power  to  vote  in  respect  of  the  prop(Brty,     Tho  23r4 

sect  of  the  Beform  Aot  is  alnoost  in  the  same  wor^  aa 

the  stot  fFUL  3, :  <*  That  po  person  shall  be  allowed 

to  have  any  vote  in  the  election  of  a  knight  or  knights 

of  the  shire,  for  or  by  reason  of  any  trust,  estate,  or 

mortgage,  unless  su^h  trustee  or  mortgagee  be  in  ac^ 

tpal  possessiop  or  receipt  of  the  rents  and  profits  of  the 

aeme  estate,  but  that  the  mortgagor  or  cestui  que  trust 

in  possession  shall  and  nmy  vote  for  the  same  eirtatfi 
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1855.        notwithstanding  Buch  mortgage  or  trust**    The  26th 
sect,  of  the  same  statute  enacts,  inier  aUa, "  that  no  person 

AVSLAT 

T.  shall  be  registered  in  any  year  in  respect  of  his  estate 

or  interests  in  any  lands  unless  he  shall  have  been  in 
actual  possession  or  receipt  of  the  rents  and  profits 
thereof^  for  his  own  use,  for  six  calendar  months,  at 
least  next  preinous  to  the  last  day  of  July  in  such  year.** 
To  the  former  of  these  sections  of  the  Reform  Act,  if  un- 
controlled by  the  latter,  the  same  remarks  will  apply  as 
have  been  made  on  similar  language  of  the  stat.  of  WilhZ. 
Looking  to  the  words  of  the  23rd  sect.,  it  would  seem 
that  if  either  a  trustee  or  cestui  que  trust  be  in  posses- 
sion or  receipt  of  the  rents  and  profits,  he  may  vote  in 
respect  of  the  land.  Such  a  construction,  however,  of 
the  23rd  sect,  appears  to  conflict  with  the  words  of  the 
26th  sect.,  "  for  his  own  use ;  **  and,  reading  the  23rd 
and  26th  sect  together,  the  conjoint  effect  appears  to 
be,  that  though  the  trustee  in  possession  might  be  re- 
gistered and  vote,  yet  that  if  the  actual  possession  were 
in  the  tenant,  and  the  trustee  were  in  the  receipt  of 
the  rents  and  profits  only,  he  could  not  vote,  because 
he  could  not  be  registered  under  the  26th  sect,  in- 
asmuch as  he  had  not  been  in  the  receipt  of  the  rents 
and  profits  "for  his  own  use.^  So  there  arose  a 
case  under  the  statute,  in  which  it  might  have  been 
contended  that  the  land  was,  so  to  speak,  disfranchised, 
though  the  trustee  was  in  receipt  of  the  rents  and 
profits.  But  it  may  be  said  that,  even  if  such  were 
the  effect  of  the  26th  sect,  it  did  not  expound  the 
deliberate  intention  of  the  legislature,  because  of  its 
flowing  from  one  of  the  general  provisions  of  the 
statute,  and  not  in  any  respect  from  the  section  in 
which  the  subject  of  trust  estates  is  mentioned  and 
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spedfioallj  dealt   with.      To  this,  boweTor,  it  may        1855. 

be  answered  that    the  23rd  sect  was   taken   almost       ' 

Ahsult 

▼erbatim  from  the  stat.  of  WilL  3.,  and  that  the  Ian-  ^  ▼^ 
guage  of  that  statute  in  the  matter  of  detail  may  have 
been  retained  without  a  full  consideration  of  how  far 
it  was  consistent  with  the  general  intent  of  the  stat  dis- 
tinctly expressed  in  the  26th  sect.  It  possibly  may  be 
that,  as  the  23rd  sect,  deals  with  two  different  subjects, 
mortgages  and  trusts,  the  proper  construction  of  the  two 
sections,  the  23rd  and  26th,  taken  together,  may  be,  read 
reddendo  singula  ringuUg,  that  mortgagees  and  trustees 
who  answer  the  description  in  the  23rd  sect  may  still 
be  able  to  vote,  provided  they  satisfy  the  conditions  of 
the  26th  sect :  —  so  that  mortgagees  may  vote  for  the 
actual  possession  or  receipt  of  the  rents  and  profits,  re- 
ceiving them  as  applicable  to  the  discharge  of  their 
debts,  and  so  ^^  for  their  own  use ; "  and  that  trustees 
may  vote,  if  in  actual  possession,  which  they  may  be, 
but  not  in  respect  of  the  receipt  of  the  rents  and  profits 
which  they  cannot  be  said  to  receive  ^*  for  their  own  use," 
so  as  to  enable  them  to  be  registered  under  the  26th 
sect,  that  section  making  regbtration  essential  to  the 
right  to  vote,  notwithstanding  anything  in  the  statute 
before  contained.  But,  however  this  may  have  been,  it 
seems  certain  that  in  order  to  entitle  a  cestui  que  trust 
to  vote  under  the  Beform  Act,  it  was  necessary  that 
he  should  be  in  possession  or  receipt  of  the  rents  and 
profits,  and  whatever  might  be  the  effect  of  the  statute 
upon  the  cestui  que  trusty  receiving  the  rents  and  profits 
by  the  hands  of  the  trustee,  the  mere  possession  of  the 
trustee  could  not  be  considered  as  the  possession  of  the 
cestui  que  trust,  who  is  expressly  distinguished  in  the 
23rd  sect,  so  as  to  give  the  cestui  que  trust  the  right  to 

VOL.  I.  E 
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1855.       ^^te  in  respect  to  that  for  which,  before  the  paadng  of 
the  Reform  Act,    the  claimant  oould  not  have  been 


Lewis. 
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T^  80  entitled.  It  only  remains  then  to  consider  the 
effect  of  the  74th  sect  of  the  6th  Vict.  c.  18.,  which, 
after  reciting  the  23rd  sect,  of  the  Reform  Act,  and 
80  much  of  the  26th  sect  as  relates  to  the  present  sub- 
ject, and  further  reciting  that  doubts  had  arisen  as  to 
the  true  intent  and  meaning  of  the  23rd  seci,  declares 
and  enacts  ''  that  no  mortgagee  of  any  lands,  &c.  shall 
have  any  vote  for  or  by  reason  of  any  mortgage  or  estate 
therein,  unless  he  be  in  the  actual  possession  or  receipt 
of  the  rents  and  profits  thereof;  but  that  the  mortgagor 
in  actual  possession  or  in  receipt  of  the  rents  and  profits 
Ijiereof,  shall  and  may  vote  for  the  same,  notwithstanding 
such  mortgage,  and  that  no  trustee  of  any  lands  or  tene- 
ments shall,  in  any  case,  have  the  right  to  TOte  in  any 
such  election,  for  or  by  reason  of  any  trust-estate  therein, 
but  that  the  cestui  qtte  trust  in  actual  possession  or  in 
the  receipt  of  the  rents  and  profits  thereof,  though  he 
may  receive  the  same  through  the  hands  of  a  trustee, 
shall  and  may  vote  for  the  same,  notwithstanding  such 
trust"  In  this  section  the  distinction  between  the  case 
of  a  mortgagee  and  trustee,  as  already  suggested  on 
reconciling  the  two  sections  of  the  Reform  Act,  is 
declared  to  have  been  intended  by  the  legislature. 
The  section,  however,  goes  farther,  for  it  takes  away  the 
trustee  in  actual  possession  to  vote,  and  in  this  respect 
may  perhaps  be  considered  as  a  new  enactment  The 
contention  on  behalf  of  the  appellant  must  be,  that  the 
right  so  taken  away  from  the  trustee  is  conferred  on 
the  cestui  que  trust ;  if  so,  it  must  be  by  force  of  the 
following  words:  "but  that  the  cestui  que  trust  in 
actual  possession  or  in   the  receipt  of  the   rents  and 
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pn>fits  thereof^  though  he  may  receive  the  same  through  1855. 
the  hands  of  a  trustee,'*  and  in  order  to  give  these  words 
such  an  effect,  the  phrase,  'Hhough  he  might  receive  the 
same  through  the  hands  of  a  trustee,"  must  be  read,  not 
as  referring  only  to  the  receipt  of  the  rents  and  profits 
to  which  alone,  according  to  the  usual  meaning  of  the 
words,  as  more  grammatical  and  proper,  they  would 
apply,  but  also  as  reflecting  a  light  on  the  words  ''in 
the  actual  possession,"  so  as  to  make  the  actual  pos- 
session of  the  trustee  constructively  the  possession  of 
the  cestui  que  trust,  for  the  purpose  of  conferring  the 
franchise  on  the  latter.  On  full  consideration  we  feel 
bound  to  reject  this  construction  of  the  statute,  which 
is  not  in  accordance  with  the  ordinary  meaning  of  the 
words  used  in  the  26th  section  of  the  Beform  Act,  or 
the  74th  sect,  of  the  6  Vict  c.  18. ;  and  there  is  nothing 
in  the  fonner  statutes  themselves  that  have  been  already 
explained,  and  nothing  except  the  words  themselves  in 
the  case  under  consideration  on  which  this  question 
arises  on  the  latter  statute  to  shew  an  intention  on 
ihe  part  of  the  l^slature  that  the  cestui  que  trust  in 
respect  of  the  possession  of  an  estate  should  have  such 
a  right  as  is  contended  for.  There  is  nothing  in  the 
elective  franchise  to  lead  us  to  the  conclusion  that  the 
legislature  intended  more  than  they  have  expressed  by 
the  language  which  they  have  employed,  taking  it  in 
its  ordinary  sequence,  nor  can  we  find  any  absurdity 
or  inconsistency  in  the  statute  of  Victoria  itself,  and 
those  enactments  in  pari  materia  with  it,  or  in  the 
intention  so  expressed  on  the  contrary,  it  appears  to  us  to 
be  more  consistent  with  the  previous  enactments  on  the 
subject  that  the  cestui  que  trust  shall  not  have  the  fran- 
chise except  in  respect  of  the  actual  enjoyment  of  the 

B  2 
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1855.       property  if  he  has  lost  the  receipt  of  the  rents  and 

profits  though  by  the  hands  of  a  trustee,  that  is,  the 

y^^  trustee  in  possession,  there  is  no  enjoyment  at  all. 
Lewis.  MorcoYer,  the  construction  contended  for  by  the  ap- 
pellant, in  order  to  giTC  effect  to  the  supposed  intention 
of  the  legislature,  would  render  nugatory  the  express 
words  of  the  statute,  for  if  the  actual  possession  of 
the  trustee  is  to  be  converted  by  construction  into 
actual  possession  of  the  cestui  que  trust,  the  word 
**  actual,"  applied  to  such  a  possession,  is  rendered  un- 
meaning, and,  in  effect,  struck  out.  The  bare  right  of 
the  cestui  qui  trust  is  an  equitable  right  to  possession, 
without  a  possession  in  fiict ;  and  if  it  be  not  in  ac- 
cordance with  the  object  of  the  26th  sect  of  the 
Reform  Act,  it  is  quite  in  accordance  with  distinction 
pointed  out  between  the  person  who  had  the  right  only 
to  possession  and  the  person  who  had  the  possession  in 
fhct,  or  the  actual  possession.  This  view  is  fortified  by 
the  decisions  of  the  court  in  Murray  v.  Tharnley  (a), 
and  Hayden  v.  l^e  Overseers  of  Tiverton  (ft),  as 
to  what  is  an  actual  possesion  within  the  mean- 
ing of  the  26th  sect  of  the  Beform  Act  Suppose 
that,  instead  of  a  mere  contract  to  sell,  there  had 
been  an  actual  conveyance  of  the  fteehold  from  the 
seller  to  the  purchaser,  and  the  seller  had  yet  re- 
muned  in  possession,  could  it  have  been  contended  that 
the  purchaser  was  entitled  to  be  registered  and  vote  ? 
This  question  was  answered  in  the  negative  by  IHndal 
C.  J.,  in  the  considered  judgment  of  this  Court  in 
Murray  v.  Thornley  (c),  where  it  was  laid  down 
that  actual  possession  or  possession  in  fact  is  to  be 
distinguished  from  possession  in  law ;  and  it  is  stated 
to  be  quite  clear  that  in  the  case  of  land  there  must  be 

(a)  2  C.  B.  217.  (h)  4  C.  B.  1.  (c)  4  C.  B,  8. 
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more  than  the  exeoution  of  a  conveyanoe ;  th^e  must        1855. 

be  actual  poBgesBion^  or  receipt  of  the  rents  and  profits, 

Ahblat 
and  it  could  not  have  been  the  intention  of  the  legis-       _  v. 

iature  to  put  a  purchaser,  who  has  not  obtained  a  con- 
veyance, in  a  better  position  than  one  who  has ;  in  fact, 
to  ^ve  a  person  an  equitable  right  of  voting  which  he 
would  not  have  had,  if  he  had  acquired  a  complete 
title,  both  at  law  and  equity.  For  these  reasons,  we 
are  of  opinion  that  the  claim  to  vote  was  properly  dis- 
allowed, and  the  decision  of  the  revising  barrister  ought 
to  be  affirmed. 

Decision  affirmed. 


Morgan  App.,  Parry  Resp.  Abo.  19.,  isss. 

Jan.  16. 18, 

AT  a  Court  held  for  tbe  revision  of  the  lists  of  the         i856. 
borough  of  Cardigan^  and  its  contributory  boroughs  4  ^^°^*  ^ 
at  Aberysturith,  one  of  the  said  contributory  boroughs,  a  overseers  of 

^^  townships  and 

preliminary  objection  wfts  taken  to  the  list  of  voters  for  boroughs  is 

not  an  invalid 

the  town  and  liberty  of  Aberystwithy  that  it  was  not  list  of  borough 

signed  by  a  majority  of  the  overseers  thereof.     The  town  a  &  7  VicV^^ 

and  liberty  of  Aberystvnth  is  a  district  within    the  beLifgdir^'- 

borough  of  Abetystwitk  nudntaining  its  own  poor,  and  ™^j2^\j" 

having  two  overseers,    two  churchwardens^   and    an  ngningthe 
assistant  overseer,  all  duly  appointed,  and  executing      Semb.,  how- 

the  several  duties  of  their  reqiective  offices,  with  the  party  snstain- 

ezception    that    the    assistant-overseer,    according    to  ence  and  loss 

directions  given  him  on  his  appointment,  is  occupied  p^bUc^onof^ 

only  in  collecting  the  rates,  and  has  no  other  duties  of  haril^Sn 

against  the 
overseers  who  have  omitted  to  sign  the  list. 
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1855.        an  overseer.     The  list  in  question  was  signed  by  the 

two  overseers  only,  and  the  revising  banister  held  it  to 

V.  be  invalid  on  that  account,  and  he  further  held  that 

^^^^-  under  6  &  7  Vict  c.  18.  *.  27.  he  must  take  the 
register  in  force  for  the  current  year  to  be  the  list  of 
voters  for  the  ensuing  year.  He  acconiingly  proceeded 
to  revise  the  same  by  inserting  in  it  the  names  of 
claimants  who  proved  their  notices  of  claim,  and  by 
expunging  the  names  of  those  to  whom  objections  had 
been  duly  made*  and  who  failed  to  prove  their  right 
He  also  revised  the  new  list  in  order  that  the  same 
might  be  established  instead  of  the  last  year's  roister 
if  the  Court  should  hold  the  former  valid  under  the 
above  circumstances. 

The  questions  for  the  opinion  of  the  court  were: 
first,  whether  the  list  of  voters,  so  signed  as  aforesaid 
for  the  then  present  year,  was  valid  or  not;  second, 
whether  the  last  year's  register  was  to  be  taken 
unrevised  as  the  register  for  the  ensuing  year,  or 
whether  such  register  revised  was  to  be  taken  as  the 
register  for  the  then  present  year. 

n.  L.  Bayley  for  the  appellant  The  first  principal 
question  depends  on  the  construction  of  the  stat.  6  &  7 
VicU  c.  18.  s.  13.  (the  Registration  Act),  by  which  it  is 
provided  *'that  the  overseers  of  every  such  parish  or 
township  shall,  on  or  before  the  last  day  of  Juhfy  make 
out  lists  of  persons  entitied  to  vote  for  the  borough ; 
and  the  said  overseers  shall  sign  such  lists.^  Then  the 
interpretation  clause,  s.  101.,  provides  that  ^^  overseers 
or  overseer  of  the  poor  "  shall  extend  to  and  mean  all 
persons  who  by  virtue  of  any  office  or  appointment 
shall  execute  the  duties  of  overseer  of  the  poor,  by 
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whatever  name  or  title  such  officers  may  be  calledy  and        1855. 

in- whatever  manner  they  may  be  appointed;  and  that  

all  matters  by  this  Act  directed  to  be  done  by  the  v. 

overseers  of  a  parish  or  township  may  be  lawfully  done 
by  the  major  part  of  such  overseers."  The  list  in  ques- 
tion must  be  taken  to  have  been  signed  by  a  majority 
of  the  overseers,  because  the  churchwardens,  not  being 
churchwardens  of  the  parish,  cannot  be  overseers  of  the 
poor,  under  43  Eliz.  c.  2.  s.  L,  and  this  is  not  a  parish, 
but  a  district  maintaining  its  own  poor.  The  Court 
here  intimated  that  the  case  ought  to  be  sent  back  to 
the  revising  barrister,  for-  him  to  amend  it  by  stating 
whether  the  place  in  question  was  a  parish  or  not,  and 
the  case  was  sent  back  accordingly  to  be  renstated.  On 
the  case,  as  re-stated,  the  revising  barrister  declared 
that  all  he  was  able  to  add  was  that  the  town  and  liberty 
of  AberystwWi  is  a  chapelry  within  the  parish  of  X/ara- 
badamr-fawTy  having  its  own  church ;  there  is  no  evi- 
dence when  it  was  separated  from  the  mother  parish. 
No  point  was  made  before  him  that  the  churchwardens 
in  question  were  not  overseers  within  the  Registration 
Act ;  the  only  contention  in  favour  of  the  list  being 
that  the  Act  was  directory  only ;  that  the  want  of  sig- 
nature by  the  majority  of  the  overseers  did  not  invali- 
date the  list;  that  he  had  held  the  signature  of  the 
majority  to  be  necessary,  and  on  that  point  had  granted 
the  appeal. 

L.  H.  Bayley  {Jan.  16th,  1856).  This  place  not 
being  shown  to  have  been  a  parish  at  the  time  of  the 
passing  of  43  EUz.  c.  2.,  the  churchwardens  cannot  be 
taken  to  be  overseers  of  the  poor.  It  is  a  township 
within  Stat.  13  &  14  Car.  11.  c.  12.  s.  21.     The  church- 
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1855.  wardens  are  not  overseers  within  the  meaning  of  the 
13th  section  of  the  Begistration  Act,  constmed  with 
reference  to  the  interpretation  dause  of  that  statute. 


MOEOAX 

T. 
pAliXT. 


The  Court  again  a4Joumed  the  case  for  the  appel- 
lant's counsel  to  look  into  authorities  bearing  on  the 
question,  of  whether  the  13th  section  is  imperative  or 
directory  onlj  on  the  subject  of  signature  by  a  maj^ority 
of  the  overseers. 

L.  H.  Bayley  (Jan.  18. 1856>  Stat  6  &  7  Vict  e.  18. 
«.  13.  is  directory  only^  In  absence  of  any  authorities 
disably  bearing  on  the  point,  the  following  analogous 
cases  may  be  referred  to.  In  Reg  v.  Mayor^  tgc.^  of 
Dover,  (a)  The  question  was  raised,  but  not  decided, 
whether  under  5  &  6  Will.  4.  c.  76.  s.  15.,  which  enacts 
that  "  the  overseers  of  the  poor  of  every  parish,  &a 
shall  sign  such  burgess  lists,"  they  must  necessarily  be 
signed  by  the  churchwardens. 

It  is  true  in  Clarke  v.  Gant  (b)  the  Court  held 
that  overseers,  whether  churchwardens  or  not,  should 
sign  the  lists.  That  was  an  action  for  the  penalty 
against  an  overseer  who  had  omitted  to  sign.  The 
overseer  might  be  bound  to  sign,  and  still  the  list  not 
be  invalid  for  want  of  his  signature.  The  distinction 
between  imperative  and  merely  directory  terms  in 
statutes  is  well  established.  York  and  North  Midland 
Railway  Company  v.  Rey.  (c),  M^Dougall  v.  Patteson 
(d),  Dwarris  on  Statutes,  606.      The  result    of   the 


(a)  11   Q,  B.  260  ;  but  see  Reg.  v.  Jiuticei  of  Cambridgethirty  7 
A.  ff  E,  480,  and  per  PaUeam  J.,  King  v.  BurreU,  12  A.  ff  E.  460. 
{b)  8  Exch.  252.  (c)  I  E.  ^ B,  858.  (</)  \l  C,  B.  755. 
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authorities  may  be  thus  stated : — ^When  a  statute  gives        1855. 
power  to  do  a  thing,  and  there  are  no  negative  or 
prohibitory  words  making  void  the  act  if  done  other-  t. 

wise  than  is  prescribed,  the  act  is  not  void,  though 
it  has  not  been  performed  precisely  as  prescribed, 
{Williams  J.  The  13th  sect,  says  the  overseers  are  to 
make  out  an  alphabetical  list  If  the  list  were  not 
alphabetical,  would  that  be  fatal  ?]  Surely  not.  Sup- 
posing one  of  the  overseers  to  be  unwell,  so  that  he 
could  not  come  to  sign  the  list,  the  absence  of  his 
signature  surely  would  not  disfranchise  the  place  for 
that  year. 

No  counsel  appeared  for  the  respondent. 

Cur.  Adv.  VuU. 

Jebvis  C.  J.  I  proceed  now  to  state  the  conclusion 
to  which  we  have  arrived  on  the  point  whether  6  &  7 
Vict  c.  18.  «.  13.  is  directory  or  imperative  as  regards 
the  signature  of  the  list  of  voters  by  the  overseers.  By 
the  Reform  Act,  the  right  of  voting  given  is  condi- 
tional ;  it  is  to  be  exercised  only  by  persons  who  are 
duly  registered  The  above  section  of  the  Registration 
Act  provides  for  the  mode  of  registering  votes,  by  di- 
recting that  the  overseers  of  every  parish  or  township 
in  a  city  or  borough .  shall  make  out  an  alphabetical 
list  of  aU  persons  entitled  to  vote,  and  shall  sign  such 
lists,  and  shall  publish  copies  of  such  lists,  &c.  By 
sect  35.  the  overseers  are  to  deliver  to  the  revising 
barrister  the  lists  by  them  made,  &c.  The  question, 
therefore,  here  is,  whether  a  list  duly  made  by  the 
overseers,  and  delivered  by  them  to  the  revising  bar- 
rister, but  not  signed  by  all  or  a  majority  of  the  over- 

TOL.    I.  F 
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1855.        eeers,  is  to  be  treated  as  a  nullity^  or  as  a  good  and  Yalid 

list     Thia  depends  X)n  whether  the  13th  sect,  is  impe** 

V.  rative.     The  object  of  Parliament  appears  to  have  been 

to  give  all  parties  interested  an  opportonity  of  makdng 
and  giving  notice  of  claims  and  objections;  and  this  ob- 
ject it  proceeds  to  effect  by  reqoiring  the  publication  of 
the  lists ;  and  this  object  wiU  be  equally  effected  by  the 
publication  of  the  list8»  whether  signed  or  unsigned :  in 
fact,  the  language  leaves  it  somewhat  doubtful  whether 
signatures  are  required  to  the  published  copies  of  the 
lists  at  aU.  If  they  are  in  truth  required,  the  intention 
in  requiring  them  is  not  very  apparent;  perhaps  it 
may  have  been  to  give  assurance  of  the  copies  being 
authentic  But  if  any  one  were  to  assume  that  an  un- 
signed list  were  authentic,  and  give  notices  of  chiims 
and  objections  on  that  assumption,  and  the  list  turned 
out  not  to  have  been  published  by  the  overseers,  still 
parties  are  in  as  good  a  position  as  if  no  list  had  been 
published  at  all  —  which  is  a  case  provided  for  by  the 
statute  1^  and  if  they  have  sustained  inconvenience  and 
loss  by  want  of  due  publication  of  the  list,  perhaps 
they  may  have  a  remedy  against  the  offendbg  overseers. 
Probably  the  reason  for  requiring  a  signed  list  to  be 
delivered  to  the  revising  barrister  is  for  the  purpose  of 
identification  as  the  list  originally  made  out  by  the 
overseers,  but  such  identification  may  be  established 
by  evidence  aliunde.  We  think  it  would  not  be  reason- 
able to  treat  that  as  part  of  the  list  which  is  not  an  es- 
sential of  it.  It  appears  to  us,  therefore,  to  be  proper 
to  construe  the  words  of  the  statute  in  this  particular 
as  directory  only.  The  appeal  wiU,  therefore,  be  al- 
lowed, and  the  new  list  as  revised  will  be  the  Ibt  of 
voters  for  the  township. 

Appeal  allowed. 


CASES 

ARGUED  AND  DETERMINED 

IN  THK 

COURT    OF    COMMON    PLEAS 

UNDER  THE  STAT.  6  VICT.  c.  18. 

IN 

MICHAELMAS  TEEM, 

IN   THK 

TWENTIETH  YEAR  OF  QUEEN  VICTORIA. 


1866, 


Barclay,  Appellant;  Parbott,  Respondent. 

THHIS  was  an  appeal  from  a  decision  of  the  Revising  Where  a  notice 

Barrister  for  the  borough  of  Macclesfield,     The  a  vote  for  a  bo- 
rough is  served 
objection  made  was  to  the  form  of  notice  of  objection  through  the 

^11  rwn  1     1      T      .  •  #•  post,  the  voter's 

sent  by  the  post.    The  stamped  dupucate  notice  of  place  of  abode 
objection  was  duly  addressed  on  the  back  to  the  voter,  "tated'^on  the 
at  his  proper  place  of  abode,  and  duly  signed,  "John  ■^,°^*^®"^ 
Barclay;"  but  it  did  not  contain  on  the  face  of  it  the 
place  of  abode  of  the  voter.    Sixty  other  cases  were 
consolidated  with  this,  the  objection  being  the  same 
in  eacL     The  barrister  held  the  notice  of  objection 
to  be  insuflScient  on  the  above  ground. 

VOL.    1.  G 
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i866.  Wdsby,  for  the  appellant    The  notice  of  objection 

I  in  this  case  is  sufficient.    In  the  notices  of  objection  to 

Barclay  ^  •' 

▼.  county  voters,  the  form  given  in  Schedule  A.  No.  5, 

Parrott.  . 

of  6  &  7  Vict,  a  18,  requires  that  the  residence  of 

the  person  objected  to  be  stated  on  the  notice.    In  the 

form  given  for  borough  voters  in  Schedule  R  No.  11, 

the  place  of  abode  is  not  required  to  be  inserted.    All 

that  is  required  in  cases  of  borough  voters  has  been 

complied  with  here.    Then  as  to  the  service,  it  was  in 

conformity  with  the  statute,  the  notice  being  directed 

on  the  back  of  it  to  the  voter  at  his  place  of  abode ; 

it  was  therefore  "duly  directed,"  according  to  a  100  of 

the  statute,  "to  the  person  to  whom  the  same  shall  be 

sent,    at    his    place  of   abode,   as  described    in  the 

said  List  of  Voters."     Here  the  notice  was  sent  to 

the  voter  at  his  place  of  abode,  as  described  on  the 

Voters'  List :   the  voter  got  the  notice ;  he  appeared 

upon  it  before  the  Revising  Barrister.     Surely  that  is 

sufficient.     The  Revising  Barrister  has  been  misled  by 

the  case  o{  Birch  v.  Edward8y{a)  but  that  case  has  no 

reference  to  any  other  than  notices  of  objection  to 

county  voters,  whereas  a  different  rule  is  laid  down  by 

the  statute  as  to  borough  voters. 

Byles  Serjt.  for  the  respondent.  The  case  of  Birch 
V.  Edwards  is  in  point.  The  decision  there  was,  that 
a  notice  of  objection  sent  by  post  under  6  &  7  VicL  c. 
18,  must  have  the  place  of  the  voter's  abode  stated  both 
on  the  inside  and  outside.  It  is  true  that  form  11  of 
Schedule  B.  of  the  Act  does  not  require  the  place  of 
abode  to  be  given,  and  that  is  the  form  of  objection  to 

(a)  2  Luiw.  Hegittr.  Qu,  37. 
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be  given  to  voters  in  boroughs  ;  but  the  above  decision       1856. 
is  general  in  its  terms. 


Per  Curiam.  In  that  case  the  notice  was  held  not 
to  be  sufficient  unless  it  had  an  external  address ;  that 
is  manifestly  indispensable  ;  how  else  is  the  notice  to 
reach  the  voter  ?  The  Revising  Barrister  is  wrong,  and 
his  decision  must  be  reversed. 

Decision  reversed  without  costs. 


Barclay 
Parrott. 


Hannapord,  Appellant;  Whiteway, 
Respondent. 


Nw,  15. 


THIS  was  an  appeal  from  the  Court  of  Revision  for  Th«  ^^?  f 
a  notice  of  ob- 

the  borough  of  Asnburton.  jection  through 

the  post  may  be 
Talid,  although 

Kinglake  Seijt.    The  objection  in  this  case  is  to  the  haverecciyed 
service  of  the  notice  of  objection.     It  was  a  service  Sehoowpre-' 
by  post,  and  the  delivery  to  the  postmaster  of  the  ^iSS*^pthe 
notice    of  objection    was   not  "within  such    hours  receipt o^"»ch 

"  ^  ^  notices  at  the 

as  shall  have  been  previously  given  notice  of  at  such  port^ffice. 
post  office,"  according  to  the  requirement  of  s.  100 
of  6  &  7  Vict,  a  18.  It  is  true  the  postmaster 
consented  in  this  case  to  receive  the  notice,  and 
actually  received  and  forwarded  it,  as  though  received 
-within  the  regular  hours  appointed  for  the  receipt  of 
such  notices;  but  this  could  not  cure  the  noncompliance 
with  the  statute.  The  service  must  be  held  to  be  irre- 
gular.  The  17th  section  orders  that  every  one  objecting 

g2 
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I860.       to  a  vote  shall  give  a  notice  of  his  objection  to  the 
Hannaford    party  objected  to ;  then  comes  s.  100,  prescribing  how 

Whiibway.  *^**  ^^^^  ^®  ^^^®  ^  ^^^  ^^^  notice  is  sent  by  the 
post.  The  requisites  of  the  statute  must  be  complied 
with  ;  the  hours  that  have  been  given  notice  of  at  the 
post  office  within  which  notices  of  objection  will  be 
received  must  be  observed.  Notices  received  by  the 
postmaster  beyond  those  hours  are  irregularly  received, 
and  the  service  is  consequently  a  nullity.  The  statute 
meant  that  the  same  facility  should  be  given  to  all 
parties  for  posting  n.otices  of  objection ;  the  postmas- 
ters are  not  to  give  facilities  to  one  person  and  not  to 
another  at  their  pleasure,  and  the  only  mode  of  pre- 
venting such  a  practice  from  gaining  ground  is  to  hold 
all  notices  irregularly  posted  to  be  void.  The  case  of 
Bishop  v.  Helps  (a)  contains  nearly  all  that  can  be 
said  on  the  subject.  According  to  the  decision  there, 
the  production  of  a  stamped  duplicate  notice  of  objec- 
tion is  conclusive  evidence  that  the  original  notice 
reached  the  party  objected  to  on  the  day  on  which  it 
would  have  been  delivered  in  the  ordinary  course  of 
post.  Must  not,  then,  all  the  conditions  required  by 
the  statute  have  been  rigidly  complied  with  before  the 
production  of  the  duplicate  could  have  the  effect 
contemplated  ?  Tindal  C.  J.  delivering  the  judgment 
of  the  Court  in  the  above  case,  says,  "  It  is  evident 
that  some  privilege  is  meant  to  be  conferred,  by  s. 
100,  on  a  mode  of  dealing  with  the  notice  which  is  so 
carefully  provided  for.  The  notice  must  be  posted  at 
a  select  description  of  office  within  certain  hours ;  the 
postage  must  be  paid ;  it  must  be  registered,  and  the 

(a)  1  Lutw.  Reg,  Cas,  353. 


V. 

Whitrwat. 
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fee  for  registration  paid  ;  it  must  be  delivered  to  the  1856. 
postmaster  oj^en  and  in  duplicate,  compared,  stamped,  j^^^^^^^^ 
and  the  duplicate  returned  :  and  we  think  the  meaning 
of  the  Act  is  this :  When  all  these  conditions  are  com- 
plied with,  such  a  sending  shall  be  a  sufficient  substi- 
tute for  what  the  7th  section  required  to  be  done ;  that 
is  a  sufficient  substitute  for  giving  the  notice  to  the 
person  objected  to,  or  leaving  it  at  his  place  of  abode." 
In  another  part  of  his  judgment  the  learned  judge  goes 
on  to  say,  "  If  this  is  the  true  construction  of  that  part 
of  the  section  which  provides  that  sending  is  sufficient, 
it  follows  that  the  objector  has  done  all  that  the  Act 
requires  him  to  do,  to  enable  him  to  call  on  the  voter 
to  prove  his  right,  whether  the  notice  arrived  or  not, 
and  whether  it  was  prevented  from  arriving  by  insuffi- 
cient description  of  the  place  of  abode,  or  by  default 
of  the  post-office."  These  words  indicate  that  the 
learned  judge  had  on  his  mind,  at  the  time  he  uttered 
them,  the  very  objection  in  this  case.  The  judgment 
proceeds  thus :  "  The  stamp  on  the  duplicate  is  clearly 
evidence  of  the  posting  on  the  24th,  and  there  was  no 
contradiction  as  to  that  fact :  so  that  (whatever  might 
be  the  consequence  if  it  had  been  shown  in  evidence 
that  the  notice  was  not  really  posted  on  the  24th), 
as  the  proof  stood,  all  the  facts  constituting  a  suffi- 
cient sending  were  proved  without  contradiction." 
In  Baily  v.  Overseers  of  Nantwich,{o)  and  in  Toms  v. 
Cuming,(b)  the  objection  was,  that,  though  the  notice 
was  signed  by  the  objector,  it  was  not  a  duplicate  in 
fact.  The  condition  in  the  statute  is,  that  it  shall  be 
a  duplicate,  and  shall  be  sent  within  certain  hours :  no 

(a)  2  C.  B,  118  i  sax  Lutw.  Reg.  Cos,  363,  ».     (6)  7  M.  ^  Gra,  88. 
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1856.        distinction  is  made  between  cases  where  there  is  a 
necessity  for  having  a  duplicate,  and  where  there  is  a 

Hanna  ford 

▼•  necessity  for  the  notice  being  sent  within  the  appointed 

Whitkwat.  ,  .    .  ,.  X 

hours.    This  is  not  like  the  case  of  Birch  y.  EdwardSyia) 

for  there  the  only  omission  was,  that  the  duplicate  had 
not  an  external  addresa  [Cresswdl  J.  Did  you  con- 
sider whether  a  party  sending  a  notice  of  objection  in 
the  way  prescribed  by  Parliament,  and  proving  that  it 
got  to  the  party  in  due  time,  satisfactorily  to  the  Revising 
Barrister,  would  be  liable  to  be  met  with  an  objection, 
that  the  notice  was  a  bad  notice,  or  must  he  prove 
that  the  notice  was  duly  delivered  to  the  postmaster, 
all  these  forms  being  observed  ?]  Perhaps  it  might 
be  difficult  to  show  such  notice  to  be  bad ;  but  the 
statutory  duplicate  has  another  object  besides  that  of 
evidence  of  service  on  the  voter ;  for  it  is  made  evidence 
of  the  notice  having  been  sent  by  the  post  In  OodsaU 
V.  Innes  (6)  a  doubt  was  expressed  whether,  in  the 
case  of  a  notice  of  objection  to  a  county  vote  addressed 
to  overseers  through  the  post,  the  overseers  had  any 
power  to  waive  an  objection  to  the  service.  Jervis 
C.  J.  there  threw  out  a  doubt  to  that  effect  [Cresswell  J. 
I  suppose  he  considered  that  the  voter  had  an  interest 
in  his  vote.]  It  would  seem  to  have  been  the  intention 
of  the  legislature  that  there  should  be  a  specified  time 
within  which  notices  shall  be  received  at  the  post 
offices,  and  that  the  same  facilities  be  given  to  all 
persons  for  posting  these  notices. 

Byles  Serjt.  for  the  respondent,  was  not  called  upon. 


(a)  2  LiUw,  Reg,  Cos,  37. 

(h)  Supra,  24  ;  S.  C.  17  C.  B.  295. 


Whiteway. 
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Ter  Curiam.    The  cases  cited  appear  to  us  to  be        1856. 
perfectly  distinguishable.    The  first  branch  of  6  &  7 

xlANNAFOU) 

Vict.   c.   18,  s.  100,   shows  that  the  party  objecting  t. 

would  do  enough  if  he  sends  his.  notice  by  the  post ; 
the  second  part  of  the  section  points  out  how  he  is  to 
prove  that  he  has  sent  his  notice  by  the  post,  namely, 
by  the  production  of  a  stamped  duplicate.  He  has  no 
power  to  prove  by  stamped  duplicate,  except  he  posts 
in  the  manner  pointed  out  in  that  section.  Now,  the 
postmaster  could  not  be  bound  to  receive  the  notice, 
to  register  it,  &c.,  but  for  this  enactment ;  therefore  it 
seems  clear  that  this  part  of  the  section  was  intended 
to  convey  information  to  the  postmaster  of  what  he 
was  to  do  in  respect  to  the  reception,  registration,  and 
transmission  of  these  notices ;  but  it  was  never  in- 
tended that  if  the  postmaster  chose  to  receive  a  notice 
after  the  hours  appointed,  and  go  through  the  rest  of 
the  forms,  a  notice  sent  under  such  circumstances 
should  be  informal 

Appeal  dismissed  with  costs. 
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]856. 


HoRNSBY,  Appellant ;  Eobson,  Kespondent. 


iVbv.  15. 


The  production   HPHIS  was  a  consolidated  appeal  from  a  decision  of 

duplicate  notice        the  Revising  Barrister  for  the  northern  division  of 

iJ^iJi'^^ot    the  county  of  i)urAam.   The  notices  of  objection  to  the 

tiw'Ti'Se***     appellant's  name  being  retained  on  the  List  of  Voters 

poit,  conclusiTe.for  the  cottntj,  were  duly  delivered  open  to  the  post- 

Tice  on  the        master  of  the  proper  post-office  in  the  city  of  Durham, 

•rdinary  conne  were  registered,  compared  with  the  duplicates,   and 

**  stamped  duplicates  duly  delivered  to  the  party  posting 

the  notices,  on  the  22nd  August;  but  the  notices  did 

not  arrive  at  the  voters'  places  of  abode  until  the  26th. 

At  the  court  of  revision  the  appellant  objected  to  the 

lateness  of  the  arrival  of  the  notice  of  objection  to  his 

vote,  contending  that  the  service  was  insufficient,  the 

7th  sec.  of  6  &  7  Vict.  c.  18,  requiring  that  the  notices 

shall  be  given  on  or  before  the  25th  August  in  each 

year. 

The  Revising  Barrister  overruled  the  objection. 

Cresswell  J.  The  statute,  by  the  100th  section, 
expressly  makes  the  "  production  of  the  stamped  dupli- 
cate evidence  of  the  notice  having  been  given  to  the 
person  at  the  place  mentioned  in  such  duplicfite  on  the 
day  on  which  such  notice  would,  in  the  ordinary  course 
of  post,  have  been  delivered  to  such  place."  Is  it 
possible  to  support  this  objection  ? 
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Manisty,  for  the  appellant,  admitted  that  after  the   ^    1856. 
decisions  on  that  section  he  could  not  do  so. 


The  appeal  was  accordingly 


H0BN6BT 

V. 

R0B8ON. 


Dismissed  with  costd. 


J.  R.  Davidaon  appeared  for  the  respondent. 


EoBSON,  Appellant ;  Brown,  Respondent. 


Nov.  15. 


nPHIS  was  a  consolidated  appeal  from  a  decision  of  Seyeral  appeals 
the  Revising  Barrister  for  the  northern  division  of  soKdated  imleM 
the  county  of  Dwrham.    The  case  stated,  in  substance,  ^/^*^ 
that  the  appellant,  being  on  the  register  of  voters  for  ^^^^^ 
the  time  being  for  the  said  division,  duly  objected  to 
to  the  name  of  the  respondent  being  retained  on  the 
Register  of  Voters  for  the   parish  of  Hunstonworth  in 
the  said  division. 

The  name  of  the  respondent  appeared  on  the  said 
Register,  as  follows  : — 


Fint  Coliimn. 

Second  Column. 

Third  Column. 

Foarth  Colomn. 

Brown,  Lawrence 
LawBon. 

Witton  le  Wear. 

Annaity  out  of 
Freehold  Land. 

Lord  Crewe'a 
Trustees. 

In  the  heading  of  the  fourth  column,  for  the  local 
description  of  the  property,  in  6  &  7  Vict,  a  18,  Schedule 
A.  is  inserted  the  following  direction  : — 

Or]  if  the  qualification  consist  of  a  rent  charge,  then 
the  Thames  of  the  owners  of  the  property  out  of  which 


Bbown. 
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1856.       Atcc&  rent  is  iasuing,  or  some  of  theniy  and  the  sUuaUon 

BoBsoN       of  the  property. 
▼^  The  appellant  also  objected  to  the  names  of  J.  Calcot^ 

W.  Kay,  M,  PatUnson,  and  /.  Thompson,  whose  quali- 
fications were  respectively  described  on  the  Register  in 
the  third  column  as  ''Freehold  rent  charge/'  and  in 
the  fourth  column  as  *'  Lord  Crewe's  Trustees." 

The  appellant  also  objected  to  the  name  of  6.  Dugard, 
whose  qualification  was  described  in  the  Register,  in 
the  third  column,  as  "Freehold  rent  charge,"  and 
in  the  fourth  column  as  "  Hunstonworth,  Lord  Crewe's 
Trustees  owners." 

There  were  other  objections,  to  a  number  of  other 
names,  whose  qualifications  were  described  in  the 
third  column  as  ''Annual  charge  or  Annual  rent 
charge  on  freehold  lands,"  and  in  the  fourth  column 
as  "Lord  Crewe's  Trustees."  The  whole  number  of 
names  objected  to  was  ten. 

The  facts  proved  were,  that  Lord  Crewe,  being  seised 
in  fee  of  lands,  tenements,  and  hereditaments  in  the 
said  parish,  in  the  county  of  Durham,  and  also 
of  other  lands,  tenements,  and  hereditaments  in  the 
county  of  Northumberland,  did  by  his  last  will,  dated 
June  24,  1720,  devise  all  the  said  lands,  &c.,  to  five 
trustees  named  in  the  will,  their  heirs  and  assigns  for 
ever,  upon  trust  that  they  should  out  of  the  rents, 
issues,  and  profits  of  the  said  lands,  &c.,  for  ever  there- 
aflber  pay  amongst  others  the  yearly  sums  following : — 
of  £iO  unto  the  minister  of  the  parish  church  of  JBot/i- 
borough,  in  the  county  of  NorthuTnberkmd,^  and  his 
successors;  of  ^30  to  the  minister  of  St.  Andrew's 
church,  in  Auddami,  in  the  county  of  Durham,  and  his 
successors;  of  ,£^10  for  the  augmentation  of  twelve  poor 
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rectories,  yicarages,  small  livings,  or  curacies  in  the       1856. 
diocese  of  Dwrham^  such  as  the  testator  should  under 

ROBOON 

his  hand  and  seal,  fea,  appoint,  &c.,  and  in  default  of  t. 

such  appointment  as  the  trustees  should  direct  and 
appoint  ;*of  ^10  a  piece  to  the  ministers,  lecturers,  or 
curates  of  the  parishes  oi  AU  Saints  axid  of  8t.  MichaePsy 
Oxfordy  of  Twyfiyrdy  in  Buckinghamshire,  and  of  Comby 
in  the  county  of  Oxford,  (which  belonged  to  Lincoln 
College,  Oxfordy)  and  to  their  several  successors  for  the 
time  being;  and  such  annual  sum  unto  the  poor  scholars 
of  Trap  and  Marshall  in  Lincoln  College  (being  eight 
in  number)  as  would  make  up  and  increase  their 
respective  scholarships  to  the  yearly  sum  of  «&10 ;  and 
such  annual  sum  to  the  Bible  clerk  of  Lincoln  College 
as  would  make  up  and  increase  his  salary  to  the 
yearly  sum  of  jPIO;  and  ^20  yearly  to  the  rector 
of  Lincoln  College ;  and  <f  10  a  piece  to  each  of  the 
fellows  of  the  said  College ;  ^'  which  benefactions  he 
gave  to  the  rector  and  fellows  of  Lincoln  College, 
and  to  the  College  aforesaid,  &c.,  &c;"  and  the 
testator  directed  all  the  payments  to  the  rector, 
fellows,  and  poor  scholars  of  the  said  College,  should 
be  received  by  the  bursar  of  the  said  College  as  other 
rents  of  the  said  College  were  by  him  received. 

Lincoln  College  is  a  corporation  aggregate,  incorpo- 
rated by  the  name  of  "The  Warden  or  Hector  and 
Scholars  of  the  Blessed  Mary  and  All  Saints,  Lincoln.'' 

The  respondent  is  perpetual  curate  of  Witton  le  Wear, 
in  the  county  of  Durham,  a  small  living,  which  has 
been  augmented  with  c£*10a  year  under  the  above  wilL 

0.  Dugard  and  five  other  names  in  the  consolidated 
appeal  are  clergymen  of  small  livings  augmented  in 
the  same  manner.    The  annual  amount  of  the  aug^ 
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1856.       mentations  so  payable  out  of  the  rents,  &c.,  of  the 

I^  estates  vested  in  Lord  Gretue's  Trustees,  is  ^^740  6«.  8d., 

▼•        .  and  is  paid  out  of  a  fund  derived  indiscriminately 
Beown.        -.         , 

from  lands  in  Durham  and  in  Northn/mberland. 

The  sum  received  by  the  bursar  of  Lincoln  College, 
as  above  directed,  is  not  carried  by  him  to  the  corpo- 
rate funds  of  the  College,  but  he  distributes  it  amongst 
the  parties  designated  in  the  will  according  to  the 
testator's  directions.  The  rest  of  the  annual  sums  are 
paid  by  the  trustees  of  the  will  directly  to  the  several 
parties  entitled  under  the  will.  The  amount  of  the 
net  annual  rental  of  the  Hunstonworih  estates  is  less 
than  the  aggregate  amount  of  the  said  annual  sums 
charged  on  those  estates  and  the  said  estates  in  Nor- 
ihumberland  by  the  will. 

It  was  objected  by  the  appellant,  that  in  all  the  cases 
the  description  of  the  qualifications  on  the  Register 
was  defective,  inasmuch  as  the  local  situation  of  the 
lands  out  of  which  the  rent  charges  issued  was  not 
correctly  stated.  The  Revising  Barrister  therefore 
added  in  the  fourth  column,  in  the  cases  where  the 
name  of  the  parish  had  been  omitted  thQ  word  "  Huns- 
tonworth,"  and  in  a  case  where  the  name  of  the  owners  of 
the  property  out  of  which  the  rent  charge  issued  had 
been  omitted,  he  added  the  words  "Lord  Crewe's 
Trustees,"  and  so  amended  held  the  descriptions  in 
those  cases  to  be  sufficient. 

It  was  also  objected  that  none  of  the  said  parties  had 
any  sufficient  estate  in  Hunstonworth  to  enable  them 
to  have  their  names  on  the  Register  of  Voters  for  the 
parish  of  Hunstonworth;  that  their  qualifications  were 
not  supported,  as  the  annuities  were  payable  out  of  the 
lands  in  Northumberland  as  well  as  out  of  the  lands  in 
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Hunstonworth;  and  that  the  interest  of  the  annuitants  1856. 
was  merely  equit§.ble ;  and  that  the  said  J.  Calcot,  T^  "^ 
W.  Kay,  M,  PaUinson,  and  J.  Thompson,  being  members  ▼• 

of  the  corporation  of  Lincoln  College,  had  not  individ- 
ually such  an  estate  or  interest  in  the  said  annuities  as 
to  be  a  qualification  to  be  on  the  Register. 

The  Revising  Barrister  overruled  the  said  objections, 
and  retained  on  the  list  the  names  so  objected 
to;  and  on  the  appellants  giving  notice  of  appeal 
in  each  of  the  cases,  the  barrister,  on  the  ground  that 
each  of  the  said  appeals  appeared  to  him  to  depend 
on  the  same  point  of  law,  declared  that  they  ought  to 
be  consolidated. 

Hindmarsh  {Comer  with  him),  for  the  appellants. 
In  all  the  cases  the  description  "  Lord  Crewe's  Trustees  " 
is  insufficient,  the  trustees  under  Lord  Crewe* s  will,  not 
being  a  body  politic  incorporated  by  that  name.  The 
direction  in  the  statute  is  clear  that  the  names  of  the 
owners  of  the  property  out  of  which  rent  charge  issues 
shall  be  stated  when  the  voter  states  his  qualification 
to  be  rent  charge.  The  learned  counsel  was  proceed- 
ing to  argue  various  other  objections,  when  he  was 
stopped. 

Per  Cwriam.  There  appears  to  be  a  fatal  objection 
to  the  Court  entertaining  this  appeal,  because  it  appears 
on  the  face  of  the  case  that  the  various  appeals  depend 
on  different  facts,  and  appeals  can  only  be  consolidated 
in  this  way  when  all  depend  on  the  same  facts.  This 
is  fully  settled  by  the  case  of  Prior  v.  Waring, (a)  from 

(a)  2  Luiw.  Reg,  Cus.  46. 
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1856.       which  it  also  appears  that  the  consent  of  the  parties 
cannot  give  us  jurisdiction  to  hear. such  an  appeal  as 


KOBSON 

V.  this ;  the  case  must  therefore  be  struck  out 

Brown. 

M.  Smith  and  Manisty  for  the  respondent 


De  BoiNViLiiB,  Appellant;  Arnold, 
Beepondent. 


Nw.  10. 


The  corporation    A  T  a  Court  held  in  the  city  and  boroujrh  of  Hereford 

ofHerefordhad   -tl.  ,«,^y^,  ,.,«.. 

previoiwiy  to  on  the  3rd  of  October,  1856,  before  the  Revising 

C.76  (the  Mu-'  Barrister,  duly  appointed  to  revise  the  list  of  voters  in 
ti^^ReSm'*  ^^^  election  of  members  of  parliament  for  the  said  city 
to*SiK^*  and  borough,  Alexander  Ghastel  de  BoinmUe  duly  ob- 
of  that  city  and  jected  to  the  name  of  WiUiam  Arnold  being  retained 

borough,  ap-        •'  ^  .  ^  °  ^ 

pointed  ser-       in  the  list  of  freemen  entitled  to  vote  in  the  election 

j  eantMii-mace, 

who  acted  as  of  members  for  the  said  city  and  borough.  The  facts 
and  conserva-  established  by  the  evidence  in  the  case  were  as  follow: 
peace, executing  The  Said  WiUiam  Arnold  was,  on  the  last  day  of  Jvly, 
2^^^^^  1856,  a  freeman  of  the  said  city  and  borough,  and  duly 
apprehending     qualified  to  be  registered,   unless  disqualified   from 

prisoners,  and      ^  o  »  -i 

discharging  cer-  voting  on  the  grounds  hereinafter  set  forth.    The  said 

tarn  duties 
about  the  person 

of  the  mayor  upon  public  occasions,  and  other  duties  in  the  mayor^s  court,  which  was  abolished 
by  the  first  County  Courts  Act.  After  the  passing  of  the  5  &  6  W.  4,  c.  76,  the  new  corporar 
tion  reduced  the  number  of  segeants-at-maoe  for  the  city  to  three  ;  and  three  seijeantB-at-maoe 
have  been  annually  appointed  ever  since,  on  the  9th  of  NoYember,  and  not  on  the  day  named 
in  the  charter.  The  seijeant»«trmaoe  are  sworn  on  their  first  appointment ;  they  take  the 
oath  prescribed  by  the  charter  ;  aud  they  perform  the  same  duties  as  before  the  5  Jk  6  W,4, 
c.  76 ;  and  receive  for  the  execution  of  warrants  the  fees  allowed  by  law  to  constables.  There 
has  been  a  police  force  in  the  borough  since  the  5  &  6  WA,  c.  76.  It  is  appointed  by  tiie 
watoh  committee  under  the  76th  section  of  the  Act.  Held,  that  a  seijeantrat-mace  for  the 
borough  was  not  disqualified  firom  noting  under  the  19  &  20  Vic,  c.  69,  s  9,  inasmuch  as  he 
was  Appointed  by  the  corporation  under  the  charter,  and  not  under  the  5  &  6  TT.  4,  c.  76. 


Abnold. 
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WUUam  Arnold  was,  on  the  last  day  of  Jtdy,  1856,  1866. 
one  of  the  serjeants-at-mace  appointed  hj  the  corpora-  "jT"^" 
tion  of  Hereford.  He  was  first  appointed  to  his  office  ^  ▼• 
in  the  month  of  December,  1851,  and  has  received  his 
salary  by  payment  of  the  treasurer  of  the  corporation 
of  Hereford,  It  was  and  is  part  of  his  duty  to  serve 
summondes  for  juries,  and  summonses  issued  by  the 
magistrates  of  the  said  city  and  borough,  and  to 
execute  warrants,  apprehend  prisoners,  and  assist  in 
keeping  the  peace.  These  warrants  were  addressed  to 
the  ''  constables  and  other  peace  officers  of  the  city," 
and  he  had  as  such  serjeant-at-mace  taken  the  oaths 
hereinafter  set  fortL  The  barrister  found  that  the  cor- 
poration had,  previously  to  the  passing  of  the  Municipal 
Reform  Act,  pursuant  to  the  charter  of  the  said  city 
and  borough,  appointed  serjeants-at-mace;  that  the 
Serjeants  so  appointed  had  always  taken  the  same 
oaths  as  the  present  Serjeants,  their  duties  being 
similar;  that  they  acted  as  police  constables  and 
conservators  of  the  peace,  executing  warrants,  serving 
summonses,  and  apprehending  prisoners;  and  that 
they  also  discharged  certain  duties  in  the  mayor's 
court  (which  court  has  since  been  abolished),  and  had 
to  attend  ihe  mayor  on  processions,  and  on  other  state 
occasions.  On  the  passing  of  the  Municipal  Reform 
Act,  the  corporation  reduced  the  number  of  serjeants- 
at-mace  for  the  city  to  three,  and  when  vacancies 
occurred  by  the  death  or  resignation  of  the  then 
serjeants-at-mace,  the  corporation  appmnted  others  (to 
the  number  of  three)  to  succeed  them,  and  the  persons 
thus  appointed  discharged  the  same  offices  as  the  old 
officers.  The  serjeants-at-mace  have  been  appointed 
annually   ever  since  the  passing   of  the  Municipal 
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1856.       Reform  Act,  at  the  general  meeting  of  the  corporation, 
Di  BoiNviLLi  ^^    ^^^   ^^^    ^^  November   in'  each   year,   and  the 
T.  appointment  has  never  been  made,  since  the  passing  of 

Arnold.         i_     •»#••<•    * 

the  Municipal  Act,  on  the  day  named  in  the  charter, 

but  always  on  the  9th  of  November. 

The  Serjeants  are  svom  as  follows : — 

"  Ist  You  and  every  of  you  shall  well  and  truly 
observe  the  office  of  serjeantship-at-mace  within  the 
city  of  Rerefordf  suburbs  and  liberties  of  the  said  city, 
as  long  as  you  shall  continue  and  occupy  the  said 
office,  and  be  in  the  same. 

''  2nd.  Item,  you  shall  make  true  attachments  of  all 
manner  of  actions,  and  make  true  returns  of  the  same 
actions  at  the  next  court  following,  without  any  con- 
cealment 

'^  3rd.  Item,  all  warrants  and  precepts  to  you  directed 
and  commanded  by  the  mayor,  as  well  by  writing  as 
by  word  of  mouth,  you  shall  truly  execute,  and  to 
your  powers,  true  return  make  of  the  same. 

"  4tL  Item,  all  sums  of  money,  as  amerciaments, 
fines,  and  forfeitures,  and  all  other  things  which  you 
shall  be  charged  with  by  reason  of  your  office,  or  that 
shall  come  into  your  hands,  you  shall  truly  levy  and 
gather  and  true  return  and  accounts  make  of  the  same 
to  the  mayor,  and  you  shall  come  and  yield  your 
accounts  at  such  time  as  you  shall  be  called  upon. 

"5tL  Item,  the  counsel  of  the  mayor  you  shall 
truly  keep,  and  obey  his  commandments  in  every 
lawful  thing  touching  your  offices,  as  well  by  night  as 
by  day,  to  your  powers,  and  you  shall  see  the  King's 
Majesty's  peace  observed  and  kept  duly  and  truly  at 
all  times  within  the  said  city  and  liberties  thereof,  to 


Arnold. 
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the  best  and  utmost  of  your  powers,  as  long  as  you       1856. 

shall  continue  and  be  in  the  said  office.  T~ 

Dk  Boinyillb 

"  6th.  Item,  you  shall  do  no  extortion  or  oppression       ^   t^ 
to  the  King's  people,  nor  receive  any  money  which 
belongeth  to  the  mayor,  but  show  him  thereof,  and 
true  deliverance  make  of  the  same  to  him  forthwith 
upon  the  receipt  thereof. 

"  7th.  Item,  you  shall  not  suffer  any  person  arrested 
by  you  to  go  at  large,  directly  or  indirectly,  until  he 
hath  given  sufficient  bail ;  and  if  he  cannot  procure 
bail  within  twenty-four  hours  after  he  is  arrested,  you 
shall  deliver  him  into  the  custody  of  the  gaoler,  there 
to  remain  until  he  shall  give  bail,  or  be  legally 
discharged. 

"  8th.  Item,  you  shall  well  and  truly  behave  your- 
selves in  making  of  juries,  as  well  between  our 
sovereign  lord  the  King's  highness  and  the  party,  as 
between  party  and  party,  having  no  respect  to  one 
party  more  than  to  the  other,  but  to  be  indifferent  in 
returning  of  the  same  juries  without  any  partiality; 
and  all  other  things  appertaining  to  your  office  to  be 
done,  you  shall  execute  and  do,  to  the  utmost  of  your 
power  during  the  said  time,  all  favour  and  affection 
and  malice  set  apart.     So  help  you,  God." 

The  present  serjeants-at-mace  are  the  voter  William 
Arnoldy  and  Francis  Woodhouse  HoUings  and  Charles 
if  organ  (hereinafter  referred  to),  who  have  all  been 
appointed  since  the  passing  of  the  Municipal  Act,  and 
who  were  sworn  in  November  in  the  year  1854,  but 
have  not  since  been  sworn.  The  serjeants-at-mace 
haVe  received  the  fees  on  execution  of  warrants 
allowed  by  law  to  constables. 

VOL.  I.  H 
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1866.  Since  the  passing  of  the  Municipal  Act,  a  police 

Dr  DcmfTiLL^  ^^^^^  ^^^  ^^^^   appointed  by  the  watch  committee, 
▼.  under  the  authority  of  the  76th  section  of  the  Muni- 

cipal  Reform  Act.  The  force  consists  of  about  sixteen 
men,  headed  by  a  superintendent  They  perform  all 
the  ordinary  duties  of  police  constables,  but  the  scr- 
jeants-at-mace  have  also  continued  to  perform  their 
duties  as  before.  The  charter  before  referred  to  (which 
was  granted  by  King  William  the  Third)  contains  the 
following  provisions  respecting  the  appointment  and 
duties  of  ser|eant-at-mace  and  other  officers. 

"  And  also  we  will  and,  by  these  presents,  for  u»,  our 
heirs,  successors,  do  grant  to  the  aforesaid  and  their 
successors,  that  the  aforesaid  mayor,  aldermen,  and 
chief  citizens,  being  the  common  council  of  the  city 
aforesaid  for  the  time  being,  or  the  major  part  of  them, 
may  elect,  nominate,  and  appoint,  from  time  to  time, 
in  all  future  times  yearly,  on  the  said  Monday  after  the 
aforesaid  feast  of  St.  Michael  the  Archangel,  two  men 
of  the  common  council  of  the  city  aforesaid  who  shall 
be  chamberlains  of  the  same  city,  and  also  so  many  and 
such  constables  and  other  inferior  officers  and  ministers 
within  the  city  aforesaid  as  the  citizens  and  governors 
of  the  aforesaid  city  before  the  date  of  these  presents 
have  had  and  were  accustomed  to  have  within  the 
same  city  and  liberties  thereof,  if  to  the  said  mayor, 
aldermen,  and  common  council  it  shall  seem  to  be 
necessary  and  expedient,  and  that  such  ministers  or 
officers,  so  to  their  offices  being  severally  elected, 
appointed,  and  named,  shall  in  due  manner  be 
sworn  to  execute  their  offices  rightly,  well,  and  faith- 
fully, in  all  things  touching  that  office,  before  the 
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inKjx>T  and  aldermen  of  the  oity  aforesaid  for  the  time       1866L 
being,  or  the  major  part  of  them,  of  vrhom  the  aforesaid 

®  .  DlBoiNVIliL* 

mayor  we  will  to  be  one,  and  that  they,  so  elected  ^  ▼. 
and  appointed,  may  severally  have  and  exercise  their 
offices  at  the  pleasure  of  the  said  mayor,  aldermen, 
and  chief  citizens  of  the  city  aforesaid,  or  the 
major  part  of  them,  for  the  time  being.  And  also 
we  will  and,  by  these  presents,  for  us,  our  heirs 
and  successors,  do  ordain  and  grant  to  the  afore-* 
said  mayor,  aldermen,  and  citizens  of  the  city  afore- 
said,  and  their  successors,  that  they  for  ever  hereafter 
may  have,  and  that  there  may  and  shall  be,  in  the  city 
of  Hereford^  five  other  officers  (to  wit)  ;  one  officer  who 
shall  be  called  bearer  of  our  sword  before  the  mayor  of 
the  city  aforesaid ;  and  four  other  officers,  who  shall 
be  and  shall  be  called  seijeants-at-mace,  for  the  execu- 
tion of  processes,  mandates,  and  other  businesses  to  the 
office  of  serjeants-at-mace  in  the  city  aforesaid  and 
liberties  of  the  same  belonging,  from  time  to  time  to  be 
executed  and  performed ;  which  sword-bearer  and  ser- 
jeants-at-mace  shall  be  appointed,  named,  and  chosen 
by  the  aforesaid  mayor,  aldermen,  and  common  council 
of  the  city  aforesaid,  or  by  the  major  part  of  them, 
yearly,  on  Monday  next  after  the  feast  of  Saint  Michad 
the  Arckangd;  and  that  they  and  every  of  them  shall 
be  attending  from  time  to  time  upon  the  mayor  of  the 
city  aforesaid  for  the  time  being,  and  that  the  aforesaid 
sword-bearer  and  four  serjeants-at-mace  so  to  be  chosen 
and  named  shall  be  sworn,  and  in  due  manner,  well 
and  faithfully  to  execute  their  offices  aforesaid,  before 
the  mayor,  aldermen,  and  common  council  of  the  city 
aforesaid,  or  the  major  part  of  them,  for  the  time  being, 
of  whom  the  mayor  for  the  time  being  we  will  to  be 
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18561       one,  and  that  after  such  oath  so  taken,  they  may, 

"i;  shall,  and  ought  to  execute  that  office  for  one  whole 

Dk  BoiNvuxa 

▼.  year  then  next  ensuing,  so  that  they  shall  well  behave 

themselves  in  the  offices  aforesaid.    And  we  will  and, 
by  these  presents,  for  us,  our  heirs  and  successors,  do 
grant  to  the  said  mayor,  aldermen,  and  citizens  of  the 
city  aforesaid,  and  their  successors,  that  they  and  their 
successors  for  ever  hereafter  may  have  and  hold,  and 
shall  and  may  hold,  in  the  Guildhall  of  the  said  city, 
one  Court  of  Record  every  Monday  and  Thursday  in 
every  week,  yearly,  to  be  held  before  the  mayor  of  the 
city  aforesaid  for  the  time  being,  and  in  the  absence  of 
the    said    mayor   before  one  alderman   of   the  city 
aforesaid  for  the  time  being,  to  be  deputed  by  the  said 
mayor  for  the  time  being ;  and  that  in  the  same  Court 
they  may  hold,  by  plaint  to  be  levied  in  the  same 
Court,  all  and  all  manner  of  pleas,  actions,  suits,  and 
demands,   of  whatsoever  trespasses,  with   force  and 
arms,  or  otherwise,  in  contempt  of  us,  our  heirs  and 
successors,  done  or  to  be  done,  and  of  whatsoever 
other  trespasses,  faults,   or  offences  within  the  city 
aforesaid,  the  suburbs  and  liberties,  limits  and  pre- 
cincts of  the  same,  done,  moved,  arising,  had,  or  com- 
mitted, and  hereafter  to  be  done,  moved,  or  committed, 
of  all  and  all  manner  of  pleas  upon  the  case,  and  of 
all   and  all   manner   of  debts,  accompts,   covenants, 
deceipts,  detaining  of  charters,  writings,  and  muni- 
ments, and  chattels,  taking  and  detaining  of  cattle, 
chattels,  and  other  contracts,  from  whatsoever  causes 
or  things  within  the  city  aforesaid,  suburbs,  limits, 
and  precincts  thereof,  arising  or  happening,  and  of  all 
other  actions  whatsoever,  personal  and   mixed,  and 
that  as  often  as  any  person  or  persons  shall  be  willing 
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to  implead  &nj  other  person  or  persons  whatsoever  1856. 
possessing  or  holding  lands,  tenements,  rents,  heredita- 
ments  within  the  aforesaid  city  and  suburbs,  limits 
and  precincts  of  the  same  lands,  tenements,  rents,  and 
hereditaments,  that  so  often,  he  or  they  being  willing 
to  implead,  shall  sue  out  our  writ  of  right  patent,  to 
be  issued  forth  of  our  Court  of  Chancery  of  England, 
to  be  directed  to  the  aforesaid  mayor  of  the  city 
aforesaid,  upon  which  writ  in  the  court  aforesaid, 
before  the  mayor  of  the  city  aforesaid  for  the  time 
being,  and  in  the  absence  of  the  said  mayor  before 
one  of  the  aldermen  of  the  said  city  for  the  time  being, 
deputed  by  the  said  mayor  for  the  time  being,  he  or 
they  so  as  aforesaid,  being  willing  to  implead,  shall 
make  their  protestation  to  prosecute  their  complaint 
upon  the  writ  aforesaid,  made  in  the  nature  of  a  writ 
of  assize  of  novel  disseisin,  mort  d'ancesier,  attaint,  or 
in  the  nature  of  any  other  action  or  writ  whatsoever 
at  common  law^  as  the  matter  and  case  demands  and 
requires,  and  as  the  manner  there  is,  and  that  such 
pleas  and  plaints  and  actions,  as  well  real  as  personal 
and  mixed,  shall  be  there  heard  and  determined  before 
the  mayor  of  the  said  city  aforesaid  for  the  time  being, 
or  in  the  absence  of  the  said  mayor  before  one  of  the 
aldermen  of  the  city  aforesaid  for  the  time  being,  by 
the  same  mayor  for  the  time  being  to  be  deputed,  in 
the  Guildhall  of  the  same  city,  by  such  and  the  like 
proceedings  and  manner,  according  to  the  law  and 
custom  of  our  kingdom  of  England,  by  which,  and  as 
shall  be  agreeable  to  our  law,  and  in  as  ample  and  the 
like  manner  and  form,  and  as  in  any  other  Court  of 
Record  in  any  other  city,  borough,  or  town  incorpo- 
rate within  this  realm  of  England  is  used  and  accut* 
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J  806,       tomed,  cnr  may  or  ought  to  be  done.    And  we  will  and, 
"~I  for  us,  our  heirs  and  successors,  do  ordain  that  the 

D»  BOINVILLK 

T.  seijeants-at-mace  for  the  city  aforesaid  for  the  time 

being,  or  any  of  them,  all  juries,  pannels,  inquisitions, 
attachments,  precepts,  mandates,  and  warrants,  judg- 
ments, processes,  and  other  things  whatsoever  necessary 
to  be  done,  touching  or  concerning  the  causes  aforesaid, 
or  any  other  causes  whatsoever  of  the  city  aforesaid 
within  the  said  city,  and  the  liberties  of  the  same, 
shall  do  and  execute  as  to  them  shall  be  commanded, 
according  as  the  law  requires,  or  according  to  the 
custom  of  the  city  aforesaid,  and  as  in  the  like  cases 
is  used  or  ought  to  be  done  in  any  other  Court  of 
Becord  in  any  other  dty,  borough,  or  town  incorporate 
within  the  kingdom  of  England,  and  that  the  setjeants- 
at-mace  of  the  city  aforesaid  for  the  time  being,  and 
every  of  them,  may  have  power  of  arresting,  taking, 
attaching,  and  distraining  by  bodies  or  goods  and 
chattels,  or  by  both  of  them,  whatsoever  persons  within 
the  city  aforesaid,  the  suburbs,  franchises,  and  liberties 
thereof,  against  whom  any  complaints  of  any  personal 
pleas  in  the  Court  aforesaid  shall  be  brought,  to 
answer  to  the  plaintiffs  in  the  same  complaints,  and 
that  the  mayor  of  the  city  aforesaid,  and  his  successors, 
shall  and  may  leave  to  the  use  of  the  same  mayor, 
aldermen,  and  citizens  of  the  city  aforesaid  fot  the 
time  being,  all  and  all  manner  of  fines,  amerciaments, 
and  other  profits  of  and  in  the  Court  aforesaid,  or,  by 
reason  or  pretence  of  the  same  Court,  arising,  coming, 
or  happening/' 

The  Revising  Barrister  found  that,  since  the  passing 
of  the  5  &  6  fViU.  4,  the  corporation  have  appointed  a 
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ireasorer  and  other  officers.    Persons  called  mayor's       18S6L 
porters  were  appointed  by  the  old  corporation  under 
the  first  part  of  the  foregoing  extract,  and  such  porters 
took  the  following  oath. 

The  Oath  of  the  Porters : 

"1st.  That  you  shall  well  and  honestly  and  truly 
behave  yourself,  and  shall  observe,  occupy,  exercise, 
and  keep  the  office  of  the  portership  of  the  gate  within 
the  city  of  Hereford  by  night  and  by  day. 

"Item, you  shall  make  true  attachment  and  true 
return  and  presentments  of  the  same  forthwith  at  the 
next  court  following,  and  nothing  conceal  from  the 
mayor  at  the  court. 

"  Item,  that  you  shall  do  no  extortion  to  the  King's 
Mcyesty's  people,  nor  take  of  them  bribes,  but  take  the 
due  fee  that  belongeth  to  your  office,  according  to  the 
law  and  custom  of  this  city  and  the  laws  of  this 
realm. 

"Item,  you  shall  well  and  truly  keep  the  keys  of  the 
8aid  gate  safe  unto  the  use  of  the  King's  Majesty  for 
the  said  city,  and  lock  it  every  night  by  ten  of  the 
clock,  and  so  keep  the  same  gate  shut  until  daylight, 
except  it  be  upon  reasonable  causes  at  the  request  of 
honest  persons  having  business  and  affairs  to  pass  and 
repass,  &c.;  and  also  shall  keep  the  keys  of  the  said 
gate  safe  to  the  King's  Majesty's  Highness's  use,  and  be 
always  ready  at  the  mayor's  commandment;  and  not  to 
deliver  the  said  keys  to  any  other. 

"So  help  you,  God." 

In  consequence  of  the  removal  of  the  city  gates, 
the  foregoing  oath  had  long  since  ceased  to  be  ad- 
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1856.  ministered  to  the  major's  porters,  -who  in  lieu  thereof 
took  the  constables'  oath,  of  which  the  following  is  a 
copy: 


Db  Boikvilli 
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The  Constables'  oath : 

"  You  shall  well  and  truly  occupy  and  exercise  the 
office  of  Constableship  of  the  peace  of  this  city  of 
Hereford,  and  the  liberties  thereof;  you  shall  see  his 
majesty's  peace  kept  duly  and  truly  at  all  times  to  the 
utmost  of  your  power,  so  long  as  you  shall  continue  in 
the  said  office ;  you  shall  be  obedient  unto  the  com- 
mandment of  the  mayor  and  justices  of  the  peace  of 
the  same  city  at  all  times,  both  by  night  and  by  day, 
as  well  for  the  preservation  of  his  majesty's  peace,  as 
in  all  other  lawful  things  ;  all  warrants,  writs,  precepts, 
to  you  directed,  you  shall  execute  and  do;  you  shall 
see  the  statute  of  Winchester  and  all  other  statutes 
put  in  execution,  concerning  vagabonds,  beggars,  and 
unlawful  games ;  also  you  shall  see  the  King's  Majesty's 
watch  kept  within  this  city  when  required,  according 
to  the  laws  and  statutes  in  that  case  provided,  and  all 
other  things  that  belong  to  your  said  office,  you  shall 
well  and  truly  execute  and  do  to  the  best  of  your 
power,  as  long  as  you  shall  continue  in  the  same. 

"So  help  you,  God." 

Upon  the  passing  of  the  Municipal  Reform  Act,  the 
mayor's  porters  then  in  office,  in  pursuance  of  the 
powers  thereby  given,  received  compensation,  and  one 
similar  officer  only  was  again  appointed. 

On  behalf  of  the  objector  it  was  contended  that  the 
voter,  WiUiam  Arnold,  and  the  other  serjeants-at- 
mace,  were  constables  appointed  under  the  Municipal 
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Befonn  Act,  and  were  disqualified  from  voting  by  tne        1866. 

statute  Qf  the  19  &  .20  years  of  the  present  reign,  c.  69,  

&  9,  and  were  consequently  not  entitled  to  remain  ▼. 

upon  the  register  of  voters  of  the  said  city  and 
borough.  The  Revising  Barrister  decided  that  the 
serjeantsrat-mace  were  appointed  by  the  Corporation 
of  Hereford  under  the  said  charter,  and  not  under  the 
Municipal  Act,  and  that  the  voter,  WiUiam  Arnold, 
was  not  disqualified  from  voting,  and  he  allowed  the 
vote,  which  decision  was  appealed  against. 

If  the  Court  should  be  of  opinion  that  this  decision 
was  incorrect,  the  name  of  WiUiam  Arnold  was  to  be 
removed  from  the  list  of  freemen  entitled  to  vote  in 
and  for  the  said  city. 

TT.  H.  Gooke,  for  the  appellant.  After  the  Mu- 
nicipal Corporation  Reform  Act,  the  powers  of  the 
old  corporation,  at  all  events  so  far  as  they  were 
inconsistent  with  that  Act,  were  abolished,  sec.  1  ; 
and  the  duty  of  the  new  corporation  in  respect  of 
the  appointment  of  officers,  not  removed  under  the 
powers  of  section  6oy  became  one,  to  appoint  such 
officers  as  had  been  usually  appointed  in  the  borough, 
or  as  the  new  corporation  might  think  necessary  for 
enabling  them  to  carry  into  execution  the  various 
powers  and  duties  vested  in  them  by  that  Act,  sea  58. 
Then  the  76th  section  provides  for  election  out  of  the 
body  of  the  town  council,  of  a  sufficient  number  of 
persons,  who,  with  the  mayor,  are  to  form  the  watch 
committee  for  the  borough  ;  and  the  watch  committee 
is  to  appoint  a  sufficient  number  of  fit  men  who  are  to 
be  sworn  before  some  justice  of  the  peace  having  juris- 
diction within  the  borough,  and  are  to  act  as  consta- 
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1856.       bles  within  it,  and  within  seren  miles  of  any  part  of 
P  g^^         it,  for  presorring  the  peace  by  night  and  day,  pretent- 
^  ing  robberies  and  other  felonies,   and  apprehending 

offenders  against  the  peace.  Now  the  serjeants-at- 
mace  act  as  police  constables  and  conservators  of  the 
peace,  eicecnte  warrants,  serre  summonses,  and  appre- 
hend prisoners ;  they,  therefore,  are  constables.  They 
are  appointed  by  the  authority  of  the  town  council 
under  the  5  &  6  Will  4,  c.  76.  They,  therefore,  are 
within  the  very  words  of  the  19  &  20  Vict.  c.  69,  s.  9, 
which  enacts  that  no  head  or  other  constable  akeady 
appointed,  or  hereafter  to  be  appointed  for  any  borough, 
under  the  said  Act  of  the  5  &  6  WiU.  4,  c.  76,  except 
special  constables,  shall  be  capable  of  giving  his 
vote,  &a  Now,  it  will  not  be  contended  that  a  ser- 
jeant-at-mace  is  a  special  constable.  It  follows,  there- 
fore, that  he  is  not  entitled  to  vote. 

H.  James,  oonircu  Unless  the  serjeants-at-mace  be- 
come constables  appointed  under  the  5  &  6  WiU.  4, 
c.  76,  8. 76,  simply  because  they  are  to  discharge  duties 
in  respect  of  assisting  in  keeping  the  peace,  which  the 
law  imposes  on  every  magistrate,  Lawrence  v.  Hedger, 
3  Taun.  14,  they  are  not  constables  at  all.  The  charter 
distinguishes  them  from  constables,  and  the  Revising 
Barrister  does  not  find  that  they  are  constables.  If 
they  are  not  constables,  the  case  of  the  appellant 
is  at  an  end.  Assuming,  however,  that  the  serjeants- 
at-mace  are  constables,  it  does  not  appear  that  they 
are  appointed  under  the  5  &  6  WiJl.  4,  c.  76 ;  they 
would  have  been  appointed  without  the  Act ;  and  not- 
withstanding that  they  have  been  reappointed,  the 
provisions  of  the  76th  section  of  the  5  &  6  WiU.  4, 
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<s.  76,  may  be  and  hare  been  oomplied  with.    They  are        186(. 
not  appointed  by  the  watch  committee  under  sec.  76,  ^"TZT 
but  by  the  corporation  itself;  nor  may  they  be  dia-  ▼• 

missed  by  that  committee  under  sec.  77,  but  only  by 
the  corporation  itself.  They  are  not  sworn  in  before 
the  justices,  but  before  the  mayor  and  the  corporation. 
There  is  no  inconsistency  between  the  exercise  by  the 
watch  committee  of  the  powers  conferred  by  the  76th 
and  77th  sections,  and  the  appointment  by  the  corpora- 
tion of  the  serjeants-at-mace,  who  certainly  are  not 
within  the  terms  of  the  11  &  12  VicL  c.  14,  as  to  pro- 
▼isiop  for  superannuated  constables.  There  is  no 
ground  for  the  distinction  between  the  old  and  new 
corporation.  The  corporation  since  the  statute  is  one 
and  the  same  with  the  corporation  before  the  statute. 
Arnold  v.  Ridge,  13  C.  B.  745.  The  statute  does  not 
abolish  existing  charters ;  on  the  contrary,  it  limits 
the  abolition  to  so  much  as  may  be  inconsistent  with 
the  provisions  of  the  statute.  As  they,  the  serjeants- 
at-mace,  are  either  not  constables,  or  not  constables 
appointed  under  the  5  &  6  WiU,  4,  c.  76, — ^the  9th 
section  of  the  19  &  20  Vict.  c.  69,  does  not  apply,  and 
the  respondent  is  entitled  to  vote. 

W.  H.  Cooke,  in  reply.  The  serjeants-at-mace  are 
constables,  as  their  duties  show.  It  is  immaterial 
whether  they  are  constables  within  the  76th  section  of 
the  5  &  6  WiU.  4,  c.  76.  They  are  appointed  under 
the  authority  of  that  Act ;  for  they  are  appointed  by 
an  authority  which  but  for  that  Act  would  not  exist. 
The  words  of  the  19  &  20  Vict.  c.  69,  s.  9,  are  general, 
and  cannot  be  confined  to  the  76th  section  of  the  5  &  6 
Wm  4,  c.  76 


86  MICHAELMAS  TERM, 

1856.  Crbsswell  J.     I  am  of  opinion  that  the  serjeant-at- 

DiBoiNvi       ™*<^  ^^  entitled  to  have  his  name  continued  on  the 
▼•  register.      It  appears  to  me  that  a  seijeant-at-mace 

cannot  be  considered  as  an  officer  appointed  under  the 
Municipal  Reform  Act,  6  &  6  WiU,  4,  c.  76.  Upon 
looking  at  the  section  of  this  Act  which  relates  to  the 
appointment  of  officers,  the  58th,  it  would  appear  to 
have  been  introduced  for  the  purpose  of  making  the 
appointments,  which  before  the  Act  passed  had  been 
been  made  by  the  old  governing  b<»dy,  the  appointments 
of  the  new  governing  body  constituted  by  the  Act ; 
and,  therefore,  while  that  section  gave  the  power  to 
make  appointments,  another  section,  the  65th,  provided 
that  the  new  governing  body  might  continue  old  offi- 
cers, or  such  of  them  as  they  think  fit,  for  the  purpose 
of  transacting  the  business.  It  was  necessary  to  give 
to  the  new  body  the  power  conferred  by  those  sections ; 
otherwise  it  might  have  been  contended  that  the  old 
body  existed  for  that  purpose,  inasmuch  as  the  charter 
was  not  taken  away.  As,  therefore,  the  Act  gave  to 
the  new  body  the  power  of  appointing  such  officers  as 
had  been  usually  appointed  in  the  borough,  and  of  re- 
moving or  continuing  the  officers  already  appointed, 
but  did  not  take  away  the  charter,  I  think  that  such 
officers  are  still  appointed  under  the  charter,  and  not 
under  the  Act  of  Parliament  Then,  with  reference  to 
the  clause  relating  to  the  appointment  of  constables, 
section  76,  it  may  be  very  doubtful  whether  this  person 
is  strictly  speaking  a  constable  or  not.  He  may  have 
authority  to  discharge  some  of  the  duties  of  a  consta- 
ble, though  it  may  be  questionable  whether  he  could 
in  any  sense  be  considered  a  constable.  The  76th 
section  gives  a  special  power  given  to  the  watch  com- 
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mittee  to  appoint  new  officers,  -who  are  to  act  as  con-       1856. 

stables,  with  the  powers,  privileges,  duties,  and  respon- 

sibilities  of  constables,  and  to  be  sworn  in  before  jus-  ▼• 

Arnold. 
tices  of  the  peace.     The  appellant  is  not  sworn  in,  nor 

is  he  appointed,  under  that  section.  The  recent  dis- 
qualifying Act  recites  the  2  &  3  Vict,  c.  97 ;  3  &  4i 
Vict.  c.  88 ;  and  that  by  the  5  &  6  WiU,  4,  a  76, 
provision  is  made  for  the  appointment  of  constables  in 
all  boroughs  in  England  and  Wales,  which  are  to  be 
subject  to  that  Act.  Now,  the  only  provision  made  in 
the  5  &  6  W'M.  4,  c.  76,  for  the  appointment  of  con- 
stables, is  that  under  the  76th  section  of  it;  and  there- 
fore, when  we  find  in  the  19  &  20  Vict  c.  69,  pro- 
vision for  appointing  constables  in  England,  in  order 
that  the  said  peace  be  better  preserved,  followed  by 
the  9th  section,  which  enacts  that  "  no  head  or  other 
constable  already  appointed  or  hereafter  to  be  ap- 
pointed for  any  borough  under  the  5  &  6  Will.  c.  76, 
except  special  constables,  shall,  during  the  time  he 
continues  to  be  such  constable,  or  within  six  calendar 
months  after  he  has  ceased  to  be  such  constable,  be 
capable  of  giving  his  vote  for  the  election  of  any  per- 
son to  any  municipal  office  in  such  borough,  or  for  the 
election  of  a  member  to  serve  in  parliament  for  such 
borough,"  I  cannot  doubt  that  this  alludes  to  persons 
appointed  under  the  76th  section  of  the  6  &  6  WilL  4, 
c.  76.  It  follows  that  in  my  judgment  the  serjeants-at- 
mace  who  are  not  appointed  under  the  last-mentioned 
Act,  are  not  incapacitated  by  the  19  &  20  Vict.  c.  69, 
s.  7 ;  that  the  objection  to  the  respondent's  right  to 
have  his  name  on  the  register  fails ;  and  that  the  appeal 
must  be  dismissed. 


Cbowdbr  J.    I  am  also  of  opinion  that  the  party 
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1856.       objected  to  iras  entitled  to  his  vote,  because  it  appetfg 

~~  to  me  that  he  does  not  fall  vithin  the  9th  section 

Da  BoiMviLiE 

T.  of  the  19  &  20   VicL  a  69,  and    it  is    plain  that 

those  persons  only  are  to  be  deprived  of  their  fran- 
chise who  come  unquestionably  and  clearly  within 
the  9th  section.  We  may  not^  I  think,  for  the  pre$mt 
purpose  speculate  whether,  if  the  particular  instance 
of  a  seijeant-at-mace  having  the  same  duties  as  those 
of  a  constable,  or  similar  duties,  had  been  brought  to  tht 
attention  of  the  legislature,  a  serjeant-at-mace  wotdd 
not  have  been  included  in  the  9th  section.  Assuming, 
as  I  do,  that  there  were  certain  duties  attached  to  the 
office  of  seijeant-at-mace,  and  that  they  were  the  duties 
of  constables,  still,  it  cannot  be  said  that  they  were, 
nor  does  it  appear  that  they  are,  appointed  as  constables 
for  the  borough  under  the  6  &  6  Will.  4,  c.  76 ;  for  I 
agree  with  my  brother  CressmU  that  the  58th  section 
does  not  warrant  the  conclusion  that  under  that  section 
a  seijeant-at-mace  would  be  appointed.  I  was  anxious 
to  know  whether  there  was  any  other  section  of  the 
Municipal  Ck>rporation  Act  relating  to  the  appointment 
of  constables ;  and  it  is  clear  there  is  only  the  76th 
section  having  reference  to  constables,  and  those  are 
constables  appointed  by  the  watch  committee.  When, 
therefore,  the  9th  section  of  the  recent  Act  refers  to 
head  or  other  constables  appointed  for  any  borough 
under  the  5  &  6  Will.  4,  o.  76,  it  must  be  taken  ad 
referring  to  constables  appointed  under  the  provisions 
of  the  76th  section  of  the  Municipal  Oorporation  Act. 
A  seqeant-at-mace  does  not  come  under  that 

WiLLBS  J.  It  appears  to  me  that  these  general 
words  of  the  Act  of  Parliament  are  to  be  construed 
according  to  the  subject  matter  to  which  they  refer. 


AjKNOIiD. 
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It  appears  clear  by  the  recital  of  the  recent  Act  that  it       186& 

applies  to  the  police  force  throughout  England  and  '      ^ 

Wales,  and  therefore  that  the  words  "  no  head  or  other  v. 

constable  "  ought  to  be  read,  '^  no  such  head  or  other 

constable/'  when  it  becomes  clear,  that  only  constables 

under  the  o  &  6  fViU.  4,  c.  76,  s.  76  are  referred  to. 

In  interpreting  the  words  of  the  3  &  4  Will  4,  c.  98, 

6.  7,  "  nor  shall  the  liability  on  any  bill  of  exchange  or 

any  promissory  note  be  affected  by  reason  of  any  statute 

or  law  in  force  for  the  prevention  of  usury,*'   the 

Court  of  Queen's  Bench,  in  VaUance  v.  Siddel  (a),  limited 

their  operation  to  the  subject  matter  of  the  Act,  that 

is,  such  biUs  of  exchange  as  it  was  intended  that  the 

Act  should  affect. 

B.  James  applied  for  costa 

Cbesswell  J.  It  is  the  practice  to  allow  respondent's 
costs  when  the  decision  is  affirmed. 

WiLLES  J.    Especially  if  the  effect  of  the  decision  is 
to  affirm  a  claim  to  the  franchise. 

Judgment  for  the  respondent  with  costs. 


(a)  6A,^E.  932 ;  and  see  Oomup  t.  Afeaks^  2  A.  ^  S,  326. 
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Nov.  10. 


Clarke,  Appellant;    the   Overseers   of  St. 
Mary,  Bury  St.  Edmund's,  Respondent. 


le  prin-  T'  HE  Barrister  appointed  to  revise  the  list  of  voters 
mLtng'whe^  for  the  borough  of  Bury  St  Edmund's,  Suffolk, 
T^^nli^e   ^^^^    ^^^    following    case  for  the  opinion   of  this 

capacity  of  a  ler-   Court  ; 
TBntia  occupa- 
tion BM  tenant, 
under  the  27th 

iection  of  the         James  WiUiam  Clarke  claimed  to  be  inserted  in  the 

Reform  Act,  if     -.  _  /.i  -i/*rvi>r  >        i 

this:  If  theoc-  nst  01  voters  for  the  parish  of  St  Mary,  m  the  said 
•S^mUt  U  m>t  borough,  as  follows  : — "  Clarke,   James  William,  80, 
be^S'wr-'*     Whiting  Street— Uouse,  80,  Whiting  Street" 
to^*  Iao   h       ^®  following  are  the  facts  of  the  case  :— Within  the 

the  person  be  said  borough  are  certain  charity  trust  estates,  corn- 
required  to  °  ^9 

occupy.  monly  called  the   Guildhall  feofment,   belonging  to 

ofB.  isaaer-  Certain  trustees  or  feoffees,  and   now  regulated   by  a 

corporation;  Bcheme  made  by  the   Court  of   Chancery  in    1842. 

rwidwawtt  tiie  Amongst  the  said  estates  are  the  Guildhall  and  the 

Gi^^dham  and  ^^^^®  ^^   Whiting  Street,  occupied  by  the  said  /.  W. 

communicating  Clarke.    The  Guildhall  is  used  for  general  public  pur- 

with  It  by  an  ^  n  t-  r 

enclosed  yard  at  poses  connected  with  the  borough,  and  is  not  rated  to 

thebeckofthe 

GuUdhall,  so  the  relief  of  the  poor.  The  said  Guildhall  is  situate 
from  the  inside  ^  OuHdhoU  Street,  which  street  runs  parallel  to  Whiting 
OuiidSiil.%he  Street,  in  which  is  the  house  occupied  by  the  said 
^^d^e  *'•  ^  Clarke  (of  the  clear  yearly  value  of  i?10  and 
house  of  the  upwards).  At  the  back  of  the  house  in  Whiting  Street 
the  property  of  is  a  garden  having  a  door  communicating  with  a  yard 

the  corporation. 
The  house  was 

built  40  years  ago,  as  a  residence  for  the  hallkeeper,  who  pays  no  rent ;  but  pays  rates,  taxes 
and  outgoings.  The  office  is  one  to  which  the  hallkeeper  is  elected  annually,  and  he  is  paid  a 
salary  from  the  date  of  the  election. '  The  Reyising  Barister  found  that  the  hallkeeper*s  occu- 
pation was  necessary  to  the  dischaige  of  his  duties,  and  that  he  was  required  to  reside,  and  he 
therefore  disaJlowed  his  cUum  to  vote.     Held,  that  the  claim  was  rightly  disallowed. 
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at  the  back  of  the  Guildhall.    The  said  door  is  fastened       1 856. 

by  a  lock  and  a  bolt  on  the  side  towards  the  said       ^^^^^^ 

sarden,  and    is    the  only  means  of  communication     ^     ▼. 

between  the  Guildhall  premises  and  the  house  and    sbsrhofSt. 

garden.    The  said  /.  W,  Clarke  has  the  keys  and  the   Sr.EDMuwca. 

entire  and  exclusive  control  of  the  said  house,  the 

feoffees  reserving  a  small  room  as  an  office  under  the 

same  roof,  but  having  no  internal  communication  with 

the  said  house,  and  entered  by  a  door  opening  into  a 

yard  at  the  side  of  the  said  house,  also  occupied  by  the 

said  /.  W.  Clarke,  as  shown  in  the  accompanying  plan, 

to  be  taken  as  part  of  this  statement.    The  entrance 

door  of  the  Guildhall,  opening  into  QuUdhaU  Street^  is 

secured  by  a  lock,  which  can  be  used  from  the  inside 

or  from  the  outside,  and  by  an  iron  moveable  bar 

inside,  occasionally  used.    The  hall-keeper  is  elected 

annually  in  January  by  the  said  feoffees.    The  said 

J.  W.  Clarke  was  elected  haJl-keeper  in  January ^  1846, 

and  has  since   been  re-elected  annually  up  to  and 

inclusive  of  the  present  year.     According  to  the  entry 

contained  in  the  minute  book  of  the  resolutions  come 

to  by  the  said  feoffees  at  their  annual  meeting,  held  in 

January  of  each  year,  pursuant  to  the  scheme,  and 

dated  the  15th  o{  January,  1846,  the  said  J.  W.  Clarke 

was  elected  hall-keeper,  to  have  possession  at  Lady^ 

day  then  next,  and  to  receive  salary  from  the  date  of 

election. 

From  January,  1847,  to  January,  1853,  inclusive, 
the  said  /.  W.  Clarke  was  re-elected  under  the  following 
minute,  annually  entered  in  the  said  book : — "  Mr.  J. 
TF.  Clarke  was  elected  hall-keeper  for  the  year  ensuing." 
On  the  12th  of  Ja/nuary,  1854,  the  minute  was  as 
follows :— "  Mr.  J.  F.  Clarice  is  elected  hall-keeper  for 

VOL,  L  I 
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1856.  the  year  ensuing,  and  that  the  said  «/.  W.  Clarke  be 

Q^^^^^  continued  as  tenant  of  the  house  in  which  he  lives,  he 

▼•  paying  the  rates,  taxes,  and  outgoings."    On  the  11th 

UKR8  OP  St.  oi  January ^  1855,  a  minute,  similarly  worded  with  the 

Mary,  Burt  .  ,       ,        ^        i 

St.  Edmunds,  precedmg  one,  appears  m  the  same  book.  On  the 
19th  of  January,  1856,  the  entry  is,  "  Mr.  Jew.  Wm. 
Clarke  is  elected  hall-keeper  for  the  ensuing  year." 
From  the  appointment  of  the  said  /.  W.  Clarke  in 
1 846  until  the  6th  of  AprU  in  the  same  year,  the  said 
J.  W,  Clarke  resided  in  and  occupied  another  house, 
paying  rent  and  taxes  for  the  same,  the  widow  of  the 
late  hall-keeper  being  permitted,  during  that  period, 
to  reside  in  the  house  in  question.  The  said  J.  TT. 
Clarke  pays  no  money-rent  for  the  said  house,  his 
occupation  being  considered  as  part  payment  for  lus 
services  as  hall-keeper.  It  is  necessary,  for  the  due 
discharge  of  his  duties  as  hall-keeper,  that  he  should 
reside  in  the  house  in  question,  which  was  built  about 
40  years  ago  for  the  residence  of  the  hall-keeper.  The 
said  J.  W,  Clarke  had  his  appointment  in  1846,  and 
up  to  the  present  time  has  paid  all  rates  and  taxes, 
and  done  all  internal  repairs,  except  on  one  occasion, 
when  the  feoffees  and  himself  jointly  refloored  one  of 
the  rooms  of  the  said  house.  A  minute  of  the  9th  of 
February,  1846,  in  the  aforesaid  minute-book,  is  as 
follows: — "The  hall-keeper,  J.  W.  Clarke,  applied  to 
the  trustees  for  directions  whether  he  was  to  pay  for 
the  fruit-trees  at  the  hall-keeper^s  house,  and  it  appear- 
ing to  the  trustees  that  such  trees  could  not  be  removed 
by  the  board,  they  were  not  to  be  paid  for  by 
Clarke,  and  Clarke  was  informed  that  he  should  not  be 
paid  for  anything  he  should  leave."'  Being  of  opinion 
that  the  occupation  of  the  said  house  by  the  said  J.  R 
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Clarke  was  necessaxy  to  the  due  performance  of  his       1856. 

duties  as  hall-keeper,  and  that  he  was  required  to       ~ 

occupy  the  said  house,  I  disallowed  the  claim  of  the  ▼• 

.,    ;[   ^  ^,     ,  The  Over. 

said  «/.  W.  Clarke.  nuEM  op  St. 

Mart,  Burt 
St.Edmundau 

Prom  this  decision  /.  W.  Clarke  appealed. 

WeUby,  for  the  appellant  The  appellant  is  an 
occupier  within  the  meaning  of  the  27th  section  of  the 
2  WUL  4,  c.  45.  The  barrister  finds  that  the  appellant 
was  required  to  occupy  the  house.  That  is  not  enough 
unless  the  facts  stated  in  the  case  warrant  that  conclu- 
sion. The  case  does  not  state  such  facts.  The  law  is 
stated  in  the  two  cases  of  Hughes  y.  Overseers  of  Chat' 
ham  (a)  and  Dohson  y.  Jones,  (6).  The  former  was  the 
case  of  an  officer  in  the  service  of  Goyemment,  occupy- 
ing as  such,  rent  free,  a  house,  no  part  of  which  was 
used  for  public  purposes,  belonging  to  goyernment,  in 
part  remuneration  for  his  services.  He  was  held  to 
occupy  the  house  as  a  tenant  within  the  meaning  of 
the  27th  section  of  the  Reform  Act  There  Tindal  C.  J. 
said,  "There  is  no  inconsistency  in  the  relation  of 
master  and  servant  with  that  of  landlord  and  tenant — 
a  master  may  pay  the  servant  by  conferring  on  him  an 
interest  in  real  property,  either  in  fee,  for  years,  at  will, 
or  for  any  other  estate  or  interest;  and  if  he  do  so,  the 
servant  then  becomes  entitled  to  the  legal  incidents  of 
the  estate,  as  much  as  if  it  were  purchased  for  any  other 
consideration.  But  it  may  be  that  a  servant  may 
occupy  a  tenement  of  his  master's,  not  by  way  of  pay- 
ment for  his  services,  but  for  the  purpose  of  performing 

(«)  5  M.  4-.  0.54;  I  Luw.  51.  (6)  lb.  112  ;  ib.  105. 

I2 
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1856.       them ;  it  may  be  that  he  is  not  permitted  to  occupy  as 
~  a  reward  in  the  performance  of  his  master's  contract  to 

▼.  pay  him,  but  required  to  occupy  in  the  performance 

RBBR8  OP  St.  of  his  contract  to  serve  his  master.^'  The  real  question, 
St.  Edmunds,  therefore,  in  this  case  is.  Was  the  occupation  a  condition 
of  the  reward,  or  a  part  of  the  reward  itself?  It  was 
the  latter.  The  appellant  went  in  with  right  as  tenant ; 
he  was  treated,  as  the  minutes  of  the  corporation  show, 
as  a  tenant  having  right.  In  the  case  of  Dcbson  r. 
JoneSy  the  appellant  was  the  surgeon  of  Greenwich 
Hospital ;  as  such  he  occupied  a  house  belonging  to  the 
commissioners  of  the  hospital,  appropriated  to  the  sui^ 
geon  for  the  time  being,  and  by  the  regulations  of  the 
hospital  he  was  bound  to  inhabit  the  apartments 
assigned  to  him  there ;  the  appellant  occupied,  not 
simply  by  permission,  and  as  part  of  his  remuneration, 
but  he  was  required  to  occupy  the  house  with  a  view 
to  the  more  efficient  discharge  of  his  duties  as  surgeon. 
In  this  case  there  is  nothing  to  show  that  this  occu- 
pation was  necessary  to  the  efficient  discharge  of  his 
duties.  It  will  be  said  that  the  tenancy  is  only  allowed 
because  of  the  service;  but  is  that  a  tenancy?  If, 
as  is  submitted,  he  is  tenant  plus  hall-keeper,  he  is 
not  the  less  a  tenant  because  he  is  hall-keeper. 

Byles  Seijt.  contra.  The  appellant  must  occupy 
either  as  owner  or  tenant  In  this  case  he  is  not  owner; 
is  he  tenant?  He  is  not  tenant,  though  the  permission 
to  occupy  be  part  of  his  reward,  if  he  must  occupy  to 
give  him  a  title  to  the  reward.  It  is  clear  that  he  must 
so  occupy.  The  house  was  built,  not  that  it  might  be 
let  to  a  tenant,  but  that  it  might  be  the  dwelling  of  the 
hall-keeper.     The  house  and  the  hall  are  substantially 
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on  the  same  premises.    The  appellant  keepsiihe  keys  of       1866. 

the  hall ;  he  can  open  it  from  his  side ;  he  can  shut  it       ~ 

against  eyerj  one.    That  he  might  do  so^  his  house  v. 

was  expressly  so  built ;  and  it  is  part  of  his  duties  to    bkkrb  of  St. 

do  so.    That  being  so,  the  appellant  resided  to  enable    sr^fioMvifDfl. 

him  to  fulfil  his  contract  of  service.     He,  therefore, 

was  not  tenant  within  the  27th  section. 

In  Dobson  v.  Jones,  it  was  pointed  out  that  the  ser- 
Tant  cannot  be  deemed  to  occupy  as  tenant,  when  his 
possesdon  and  occupation  are,  strictly,  those  of  his 
master.  This  is  what  the  Barrister  has  found ;  for  he 
does  not  state  an  opinion  merely,  but  his  inference  from 
and  decision  on  the  £Etcts  stated. 

WeUby,  in  reply.  The  appellant  was  not,  acc(»rding 
to  the  cases,  required  to  occupy,  unless  it  was  part  of 
his  bargain  that  he  should  so  occupy.  It  is  dear,  from 
the  facts  of  this  case,  that  it  was  not  part  of  his  bar- 
gain that  he  should  occupy.  The  decision  or  inference 
of  the  Reyising  Barrister  is,  therefore,  wrong. 

Crbsswell  J.  The  cases  referred  to  lay  down  rules 
by  which  he  may  ascertain  whether  a  person  objected 
has  a  vote  or  not ;  but  they  do  not  define  the  principle 
by  which  our  decisions  ought  to  be  governed.  The 
true  criterion,  I  apprehend,  is  the  nature  of  the  occu- 
pation. Is  the  occupation  as  tenant  or  as  servant  ?  A 
man  may  occupy  as  tenant,  and  yet  be  required  to 
occupy  ;  for  the  occupation  aud  a  specific  payment  for 
it  may  be  the  conditions  of  the  willingness  to  employ. 
For  instance :  one  man  may  say  to  another,  I  will  take 
you  as  my  servant  in  a  certain  capacity,  provided  you 
occupy  that  house,  and  pay  me  a  certain  rent  for  it 
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1856.  Though,  therefore,  the  person  be  a  servsnty  and  be 
required  to.  occupy,  the  question  still  will  be,  Is  he 
required  to  occupy  as  servant  ?    The  Revising  Barrister 


Clarkb 

T. 

Thb  Oyxr- 

•BBM  OF  St.  has  in  effect  found  that,  in  this  case,  the  claimant  is 

St.Edmuiim.  required  to  occupy  as  servant;  and  the  facts  seem  to 
me  abundantly  to  warrant  the  conclusion.  The  house 
was  built  for  the  hall-keeper  ;  the  hall-keeper  is  a  ser- 
vant of  the  trustees  ;  it  is  so  built  as  to  afford  facility 
for  the  more  securely  closing  the  outer  door  of  the 
guildhall  from  the  inside  ;  and  the  Revising  Barrister 
finds  as  a  fact,  that  the  occupation  is  necessary  for  the 
due  discharge  of  the  hall-keeper^s  duties.  I  am  of 
opinion,  therefore,  that  the  occupation  of  the  appeUant 
was  occupation  as  a  servant,  and,  therefore,  that  the 
claim  was  rightly  disallowed. 

Cbowdeb  J.  I  also  think  that  the  decision  of  the 
Barrister  was  right  It  is  clear  that  he  was  to  decide 
whether  the  claimant  occupied  as  a  tenant  or  as  a 
servant  through  his  service.  Now,  it  is  plain  that  the 
house  was  built  with  the  intention  that  the  hall-keeper 
who  is  a  servant  of  the  trustees,  should  reside  in  it  in 
order  that  he  might  the  more  conveniently,  as  by  such 
residence  he  would,  discharge  the  duties  of  keeper  of 
the  hall.  That  intention  has  always  since  been  carried 
out,  with  one  exception,  in  1846,  which  is  satisfactorily 
accounted  for.  All  the  facts,  therefore,  show  that  the 
claimant  occupies  as  servant,  in  order  that  he  may 
perform  the  services :  and  these  facts  are  summed  up 
by  the  Barrister  by  the  statement  that,  in  his  opinion, 
the  occupation  of  the  appellant  was  necessary  to  the 
performance  of  his  duties  as  hall-keeper,  and  that  he 
was  required  to  occupy     I  am  of  opinion  that  his 
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occupation  was  merely  ancillary  to  his  position  as  the  1856. 

hall-keeper  or  servant  of  the  corporation^  and  that  ' 

this  opinion  is  well  supported  hy  fact,  if  either  it  was  t. 

necessary  that  he  should   reside  in  order  that  the  anas  of  St. 

service  should  be  performed,  or  that  he  was  expressly  sr.  Edmunds. 
required  to  reside. 

WiLLBS  J.  The  proper  conclusion  from  this  case  is, 
that  the  appellant  was  bound  by  the  terms  of  the 
contract  under  which  he  was  employed  to  reside  in 
the  house  in  question.  He  occupied,  therefore,  as 
servant,  and  not  as  tenant. 

Bylea  Seijt  applied  for  co8t& 

Cbbsswell  J.  The  rule  appears  to  be,  that  costs 
shall  be  given  when  the  decision  confirms  the  fran* 
chise,  but  not  when  it  disaffirms  the  franchise,  except 
in  cases  so  clear  as  not  to  be  disputable. 

Decision  affirmed  without  costs. 


CASES 

ARGUED  AND  DETERMINED 


IN  TBB 

COURT  OF  COMMON   PLEAS 

UNDER  THE  STAT.  6  VICT.  c.  18, 

IN 

MICHAELMAS  TERM, 

IN  THE 

TWENTY-FIRST  YEAR  OF  QUEEN  VICTORIA. 


Heath,  Appellant ;  Haynes,  Respondent  (a). 

nnHIS  was  a  consolidated  appeal  from  a  decision  of 
the  Revising  Barrister  for  the  borough  of  Warwick. 

The  case  stated,  in  substance,  that  the  appellant  duly 
objected  to  the  names  of  Jesse  Boddington  and  nine 
others  (similarly  qualified  and  described),  being  returned 
on  the  £10  householders'  list  of  voters  for  the  parish  of 
;S^.  Mary^  in  the  said  borough. 

The  description  of  the  said  Jesse  Boddington  on  the 
Roister  was  as  follows : — 


Name. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street  where  the 
Property  is  situate. 

Jeue  BoddingUm 

High  Street^ 
Warwick 

Part  of  Earl 
Leicester's  HospiUl 

High  Street 

(a)  Cor.  Cockhum,  C.  J.y  miUanu,  Crowder,  WilUs,  JJ. 
VOL.  I.      D.  O.  K 


.  1857, 

Nov.  16. 

The  brethren 
of  a  hospital 
incorporated, 
each  of  whom 
on  his  appoint- 
ment is  entitled 
to  and  resides 
in  a  set  of 
chambers 
within  the  edi- 
fice, of  the 
yearly  valae  of 
£10,  the  fee 
simple  in  the 
whole  premisefl 
being  in  the 
corporation, 
have  not  such 
an  occupation, 
either  as  own- 
ers or  tenants, 
as  entitles 
them  to  votes 
for  a  borouffh, 
under  the  27  tU 
section  of  the 
Reform  Act 
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1857.  The  said  Jesie  Boddington  is  one  of  the  brethren  of 

Heath       the   hospital   hereafter  described  and  known  by  the 

Haynei.      name  of  the  Earl  of  Leicester's  Hospital,  and  as  such 

occupied  the  premises  in  respect  of  which  he  claimed  to 

vote. 

By  an  Act  of  Parliament,  13  Eliz.  c.  17,  Robert  Earl 
of  Leicester^  his  heirs,  &c.,  were  empowered  to  erect, 
found  and  establish  a  hospital  within  the  town  of  War- 
wickj  ^*  at  his  or  their  charge,  for  the  finding  sustenta- 
tion  and  relief  of  poor,  needy  and  impotent  people,  to 
have  a  continuance  for  ever,  and  that  the  same  should 
be  incorporated  and  have  a  perpetual  succession  for 
ever,  &c.,  of  such  head,  members  and  numbers  of  poor, 
needy  and  impotent  people  as  should  be  appointed, 
assigned  or  named  by  him  the  said  Earl,  his  heirs, 
executors  or  assigns,  &c. ;  that  the  said  hospital,  &c. 
should,  &c.  have  power  and  authority  to  purchase,  hold 
and  enjoy  to  them  and  their  successors  for  ever,  manors, 
lands,  &c.,  so  that  the  same  should  not  exceed  the  yearly 
value  of  £200,  &c. ;  that  the  said  corporation  should 
have  a  common  seal,  and  should  be  ruled  and  governed, 
&c.  according  to  such  rules,  &c.  as  should  be  set  forth, 
&c.  by  the  said  Earl,  &c.  in  writing  under  hand  and 
seal." 

By  Stat.  53  Geo.  3,  c.  ccxii.  (local  and  personal),  re- 
citing that  by  a  deed,  dated  21  JVb».,  28  Eliz.^  the  said 
Earl  granted  lands  and  established  a  hospital  in  the 
town  of  Warwick,  to  consist  of  a  master  and  twelve 
brethren,  and  ordained,  by  the  authority  aforesaid,  that 
the  same  master  and  brethren  and  their  successors 
should  for  ever  thereafter  be  and  continue  a  body  cor- 
porate and  politic  of  itself,  by  the  name  of  "  Master 
and  Brethren  of  the  Hospital  of  Robert  Earl  of  Leicester, 
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in  Warwick;'*   and  that  the  said  Earl,  by  a  writiAg.\.^  1867. 
under  his  hand  and  seal,  dated  Nov,  26,  28  Eliz,,  did**?*; 


^•*IIbath 

give  divers  statutes,  rules  and  ordinances  for  the  govern-     "  *  v.  y 

Hayi^s. 
ment  of  the  said  hospital,  certain  alterations  were  made  **•  .• 

in  the  said  rules  and  ordinances  and  in  the  constitution 

and  government  of  the  said  hospital,  for  the  purpose  of 

authorizing  the  appointment  of  additional  brethren,  and 

for  the  better  application  of  the  income  of  the  corporate 

estates. 

The  hospital  is  now  governed  under  the  provisions  of 
the  said  last-mentioned  Statute. 

Lord  De  Lisle  and  Dudley,  as  heir  of  the  founder^ 
has  now  the  right  of  appointment  of  the  brethren;  whose 
appointments  are  for  life,  subject  to  removal  or  depriva- 
tion for  causes  in  the  said  rules  specified. 

The  income  of  the  corporation  is  derived  from  land ; 
and  there  are  chosen  from  the  brethren  annually  two 
stewards,  who  receive  the  rents  and  make  all  payments 
for  repairs  and  taxes,  and  also  for  coals  and  candles, 
and  other  payments  for  the  general  purposes  of  the 
hospital  (called  kitchen  expenses),  out  of  the  corporate 
funds. 

The  hospital  consists  of  a  chapel,  hall  and  kitchen ; 
apartments  for  the  master  and  brethren,  and  a  garden 
within  the  walls  of  the  hospital,  part  of  which  garden 
is  appropriated  to  the  master,  and  the  other  part  is 
divided  into  specific  portions,  one  for  the  use  of  each  of 
the  brethren. 

The  apartments  of  the  master  are  on  one  side  of  the 
quadrangle.  The  common  hall  and  the  apartments  of 
the  brethren  form  the  other  sides.  There  is  a  gateway 
in  one  side  of  the  quadrangle,  which  opens  upon  an 
elevated  inclosed  platform,  overlooking  the  High  Street, 

k2 


•      •  • 

•  •       • 
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1857.  ^'/vi:Warvnck ;  and  at  one  end  of  this  platform  are  large 

Z    7*^- gates,  which  form  the  communication  with  the  street. 

'*.▼•    *'    These  gates  are  locked  at  nine  o'clock  every  night,  the 
•  Hayves. 

key  being  kept  by  the  porter  of  the  hospital,  who  resides 

-.**'  in  a  lodge  adjoining  thereto,  and  after  that  hour  it  is  con- 

trary to  the  rules  of  the  hospital  for  any  brother  to  be 
absent  from  the  hospital  without  permission  of  the 
master.     There  is  no  other  entrance  to  the  hospital. 

Each  of  the  brethren  occupies  exclusively  two  rooms, 
a  sitting-room  and  a  bed-room,  together  with  a  cellar 
and  the  aforesaid  portion  of  the  garden.  These,  together, 
are  of  greater  value  than  £10  per  annum. 

Each  of  the  brethren  wears  a  cloak  and  badge,  which 
are  the  property  of  the  corporation.  Each,  upon  his 
appointment,  takes  an  oath  of  obedience  to  the  master, 
and  that  he  will  not  infringe  the  rules.  Each  is  entitled, 
by  virtue  of  the  Act  of  Parliament  lastly  herein  men- 
tioned, to  receive,  and  does  receive,  annually  the  sum  of 
£80  out  of  the  income  of  the  corporation,  exclusively  of 
taxes  and  of  all  payments  for  coals,  candles  and  kitchen 
expenses,  and  has  received  that  money  within  twelve 
months  previously  to  July  last  The  name  of  each  of 
the  brethren  of  the  hospital  appears  upon  the  rate-book 
of  the  parish  aforesaid,  as  occupier  of  a  house  and  gar- 
den of  the  gross  annual  value  of  £1^. 

The  said  Jesse  ^Boddington,  whose  vote  was  objected 
to,  had  occupied  as  one  of  the  said  brethren  a  sitting- 
room^  bed-room  and  cellar,  and  a  portion  of  the  said 
garden,  being  part  of  the  said  hospital,  for  the  necessary 
period  in  order  to  enable  him  to  vote  in  respect  thereof. 
He  was  also  duly  rated  for  the  same,  and  all  rates  in  re- 
spect thereof  had  been  duly  paid.  The  outer  door  of  the 
sitting-room  so  occupied  by  him  opened  into  the  court- 


Hatmbs. 
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yard  of  the  hospital,  which  is  within  the  outer  gates;        1857. 
of  this  door  he  kept  the  key.     The  bed-room  opened  "    Z 
out  of  the  sitting-room,  and  the  said  Jesse  Boddington      ^  ▼•^ 
had  the  exclusive  use  and  occupation  of  the  premises  so 
occupied,  which  were  together  of  the  value  of  upwards 
of  £10  a  year. 

The  grounds  of  objection  were : — 

1.  That  the  brethren  were  members  of  a  corporation 
aggregate;  were  occupying  the  corporate  property  for 
the  purposes  of  the  corporation ;  and  were  therefore  not 
entitled  to  vote. 

2.  That  they  were  not  occupiers  within  the  meaning 
of  the  27th  section  of  the  Reform  Act  of  any  property 
in  respect  of  which  they  were  entitled  to  be  registered. 

3.  That  the  hospital  was  a  charitable  institution  of 
the  Leicester  family,  and  the  brethren  had  been  in  the 
receipt  of  disqualifying  alms  within  twelve  months  pre- 
vious to  the  last  day  of  July  last 

The  Revising  Barrister  decided  against  each  of  these 
grounds  of  objection,  and  retained  the  names  of  the  said 
Jesse  Boddington  and  of  nine  others  of  the  brethren  on 
the  list  of  voters,  and  declared  that  the  appeals  should 
be  consolidated. 

Pickering,  Q.  C,  for  the  appellant.  The  iSrst  objec- 
tion is,  that  this  claimant  being  a  member  of  a  corporate 
body,  and  occupying  the  premises,  in  respect  of  which 
he  claims,  merely  for  the  purposes  of  the  corporation,  is 
not  entitled  to  vote.  It  has  always  been  considered 
that  members  of  a  corporate  body,  occupying  as  such 
merely,  are  not  entitled  to  vote  in  respect  of  the  pre- 
mises so  occupied.  Dalton,  Sheriffs,  p.  334,  says, 
"  Fellows  of  houses  or  colleges  in  universities  are  holden 
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1857.       to  have  no  voices  (in  the  election  of  knights  of  the 

~  shire)  for  or  by  reason  of  their  chambers  or  other  avails, 

▼•  &c.  within  colleffes."     The  principle  which  applies  to 

Hatmbs.  ° 

election  of  knights  applies  also  to  election  of  burgesses. 

In  the  case  of  the  bedesmen  of  Lord  Burleigh's  Hos- 
pital at  Stamford  (a)  this  point  was  not  decided,  but 
seems  to  have  been  assumed;  and  there  the  Revising 
Barrister  decided  that,  the  estate  was  vested  in  feofiees, 
and  not  in  any  corporation ;  and  the  whole  argument 
before  the  Court  turned  upon  that  question,  the  case  being 
one  of  county  franchise.  The  judges  there  decided  that 
the  bedesmen  had  the  right  to  vote.  On  principle  a 
corporation  aggregate  has  no  right  to  vote  for  the  elec- 
tion of  members  of  Parliament  Rogers,  Election  Law, 
p.  160,  7th  edit.,  says,  "It  is  difficult  to  understand  the 
principle  on  which  individuals  who  are  members  of  a 
corporation  aggregate  are  disabled  from  voting  in  right 
of  the  interest  they  possess  as  members  of  the  corporate 
body ;  the  difficulty  cannot  arise  out  of  the  tenure  by 
which  they  hold,  because  such  would  also  apply  to  cor- 
porations sole ;  nor  can  any  valid  objection  be  found  in 
the  circumstance  that  they  do  not  hold  their  interest  in 
severalty,  because  such  would  also  exclude  joint  tenants 
and  tenants  in  common  and  coparceners."  Yet  the  uni- 
form practice  has  been  in  Parliament  never  to  allow 
members  of  corporations  aggregate  to  vote,  while  they 
always  allow  corporations  sole  to  vote.  Indeed  it  is  an 
anomaly  almost  that  a  sole  individual  should  be  called 
a  corporation.  However,  in  the  case  of  a  corporation 
aggregate,  the  vote  cannot  be  vested  in  the  body;  the 
corporation  cannot  vote ;  for  a  corporation  aggregate 
can  never  do  anything  which  requires  a  volition  of  its 

(a)  Simpton  v.  Wilkinson,  7  M.  4*  Gr.  61 ;  1  Lutw,  Reg.  Ca$.  5. 


XXI.  VICTORIA.  105 

own,  or  which  requires  a  knowledge  of  its  own ;  a  cor-       1857. 

poration  aggregate  has  no  conscience ;  Corny ns^s  Digest^       I! 

tit.  Franchise,  F.  14.      A  resolution  of  the  House  of     „  ▼• 

Hatnes. 

Commons  in  1694  complains  that  fellows  of  colleges 
were  allowed  voices  in  elections;  in  those  cases,  how- 
ever, it  is  evident  that,  if  they  have  any  right  to  vote  at 
all,  it  must  be  as  having  an  interest  in  the  lands  of  the 
corporation.  Here  the  only  question  is,  whether  the 
brethren,  as  members  of  this  corporation,  have  the  right 
to  vote  for  the  borough.  The  corporation  have  not  the 
right  of  voting,  for  it  has  as  a  body  no  means  of  doing 
what  requires  knowledge.  Where,  then,  is  the  right  of 
voting?   The  Reform  Act  throws  no  light  on  the  matter. 

The  second  objection  is,  that  these  persons  are  not 
occupiers  within  the  27th  section  of  the  Reform  Act. 
That  section  enables  every  male  person  of  full  age  and 
not  subject  to  any  legal  incapacity,  who  shall  occupy 
within  a  borough,  &c.,  as  owner  or  tenant,  any  house, 
&c.  of  the  clear  yearly  value  of  not  less  than  £10,  &c.,  to 
vote,  &;c.  But  these  persons  occupy  houses  (which  it  is 
conceded  are  of  the  clear  yearly  value  of  not  less  than 
£10),  but  neither  as  owners  nor  tenants.  The  passage 
from  Dalton,  before  cited,  applies  equally  to  voters  for 
boroughs  in  the  principle  of  it.  In  order  to  see  what  is 
the  real  character  of  these  holdings  it  is  necessary  to 
call  attention  to  the  ordinances,  statutes  and  rules  by 
which  the  hospital  is  governed  at  present,  from  which  it 
appears  that  there  is  here  nothing  in  the  nature  of  a 
tenancy.  By  the  6th  rule  the  brethren,  on  their  appoint* 
ment,  are  to  make  oath  of  obedience  as  follows : — 

6.  Each  person  to  be  elected  a  brother  of  the  said 
hospital,  before  he  be  admitted  a  brother  of  the  same^ 
shall  take  a  corporal  oath  upon  the  Holy  Evangelists, 


Hatnes. 
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1857.       before  the  master  and  most  part  of  the  brethren^  &c.| 

"    „  viz.,  I,  T.  S.,  during  the  time  I  shall   be  a  brother 

Heath  '  /  '  ® 

▼.  of  this  hospital,  shall  be  obedient  to  the  master  of  the 

same  hospital  in  all  lawful  and  honest  things  not  con- 
trary to  the  statutes  and  ordinances  of  the  founder  of 
the  same;  I  shall  not  willingly  infringe  or  break  any 
of  the  laws,  statutes  or  ordinances  of  the  founder  thereof, 
but,  living  peaceably  and  quietly  in  this  hospital,  shall, 
to  the  best  of  my  power,  maintain  and  uphold  the  same. 
So  help  me,  God. 

The  violation  of  this  rule  is  punishable  by  depriva- 
tion, thus;  the  14di  rule  having  enacted  as  follows  :-^ 

14.  Item.  If  any  brother  shall  be  an  heretic  or  noto- 
rious blasphemer,  or  a  drunkard  or  a  quarreller,  in  the 
house  or  abroad,  to  be  for  the  first  fault  sharply  repre- 
hended; for  the  second  to  be  removed  firom  his  com- 
mons fifteen  days  or  to  lose  fifteen  days'  allowance,  in 
which  time,  if  he  makes  his  humble  suit  to  the  master 
and  reconcile  himself  to  the  brethren,  showing  himself 
penitent  for  his  evil  example,  then  to  be  again  received 
by  the  special  assent  of  the  master  and  most  part  of 
the  brethren,  or  else  to  be  removed  for  ever;  and  the 
third  fault  to  be  ipso  facto  disabled  to  be  a  brother  of  the 
same  house,  and  deprived  for  ever. 

Then  the  15th  rule  provides — 

15.  Item.  If  any  brother  shall  behave  himself  stub- 
bornly or  disobediently  or  contemptuously,  or  in  any 
respect  disorderly,  towards  the  master  for  the  time  being, 
m  check,  taunt  or  slander,  he  to  be  punished  as  in  that 
last  article  for  every  several  oSence. 

Then  what  is  the  nature  of  the  occupation  f  The 
chambers  of  the  brethren  are  only  in  a  limited  sense 
their  own,  as  appears  firom  the  rules  following : — 


Hbatb 
Hath  If. 
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17.  And  that  no  brother  shall  lodge  any  strangers  in        1857. 
his  chamber  with  him  upon  pain  of  forfeiting  fifteen 
days'  commons  or  the  value  thereofl 

S2,  Item,  that  no  brother  take  any  woman  to  serve  or 
tend  him  in  his  chamber  without  special  license  of  the 
master,  or  any,  with  license,  under  the  age  of  threescore 
years,  except  she  be  his  wife,  mother,  sister  or  daughter, 
upon  the  pain,  &c. 

25.  That  no  brother  shall  in  this  hospital  mdrry  a 
wife  without  the  special  consent  of  the  master,  upon  pain 
of  forfeiting  his  place  ipso  facto. 

26,  That  the  property  of  the  livery,  bedding,  arid 
every  other  thing  which  every  brother  shall  enjoy  of  the 
liberality  or  gift  of  us,  our  heirs,  or  at  the  charges  of  the 
said  hospital,  shall  be  in  the  master  and  brethren,  and 
not  in  any  private  person,  and  shall  be  delivered  to 
every  brother  upon  condition  that  he  shall  not  alienate 
the  same  or  alter  the  property  thereof  from  the  corpora- 
tion of  the  said  hospital,  and  not  otherwise. 

Thus  the  brother  is  limited  and  restrained  as  to  the 
persons  he  may  take  into  his  chambers;  the  bedding 
and  furniture  in  them  belong  to  the  corporation;  he  can- 
not take  any  one  he  likes  into  the  chambers ;  he  cannot 
lodge  any  one  he  chooses  in  them ;  in  fact  the  chambers 
are  not  his  own.  His  occupation  is  not  in  virtue  of  any 
lease ;  the  relation  of  landlord  and  tenant  does  not  sub- 
sist between  him  and  the  hospital,  nor  between  him  and 
the  master  or  any  one  else ;  and  though  it  is  not  to  be 
disputed  that  a  member  of  a  corporation  may  be  a  tenant 
or  lessee  of  the  body,  there  is  nothing  of  that  kind  here. 

[CocKBURN,  C.  J.  Where  a  member  may  be  tlie 
tenant  of  the  corporation  it  is  when  the  corporation  is  at 
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1857.       liberty  to  let  to  some  one  else  if  they  please;  here  the 
Z  corporation  could  not  demise  the  chambers  to  any  one 

^  ^'  but  a  brother.    They  are  limited  to  a  particular  class  for 

occupants  of  the  chambers.] 

Properly  the  chambers  cannot  be  said  to  be  demised. 
The  moment  he  is  appointed  to  be  a  brother,  that 
moment  each  becomes  entitled  to  chambers ;  the  moment 
he  ceases  to  be  a  brother,  he  ceases  to  have  a  right  to 
occupy  chambers ;  and  he  ceases  to  be  a  brother  by  the 
above  rules  for  various  descriptions  of  ofiences  therein 
specified,  so  that  he  does  not  occupy  either  in  the 
character  of  tenant  or  owner.  It  does  not  even  appear 
that  he  has  any  particular  right  to  any  given  set  of 
chambers;  for,  though  it  certainly  does  not  appear  that 
the  master  has  power  to  change  the  brethren's  chambers, 
or  remove  a  brother  from  one  set  to  another,  yet,  as  the 
brethren  swear  obedience  to  the  master  in  all  lawful 
orders  not  contrary  to  the  founder's  statutes,  on  pain  of 
deprivation,  it  seems  that  the  master  may  remove  at 
pleasure,  which  makes  it  still  more  clear  that  the 
brethren  do  not  occupy  either  as  tenants  or  owners. 
Again,  if  the  corporation  be  called  the  landlord,  then  the 
cases  fall  within  the  line  of  cases  where  the  landlord 
residing  on  the  premises  and  having  the  key  of  the  outer 
door  (as  is  found  by  the  Barrister  to  be  the  case  here), 
the  tenant  has  been  held  not  entitled  to  vote.  The  cor- 
poration must  be  held  to  reside  in  the  hospital,  or,  if  not, 
where  does  it  reside  ? 

The  third  objection  to  the  votes  is,  that  the  claimants 
are  in  the  receipt  of  alms. 

The   Court  here  intimated    that    they   would   hear 
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Pickering  on  this  point  if,  after  hearing  the  arguments  1857. 
for  the  respondents^  they  should  deem  it  necessary  to  ^skhj^tn 
do  so.  _  ^* 

HAYNBi. 

HayeSf  Serjt,  for  the  respondent.  The  sole  question 
isy  whether  the  right  to  vote  is  in  this  person^  under  the 
S7th  section  of  the  Reform  Act^  2  WilL  4^  c.  4f5;  and  by 
the  terms  of  that  section^  as  the  Barrister  finds  that  he 
has  the  exclusive  right  to  the  occupation  of  the  cham« 
bers,  he  is  entitled  to  vote.  It  is  expressly  found,  that 
''the  said  Jesse  Boddingtcn  had  the  exclusive  use  and 
occupation  of  the  premises/'  and  that  he  kept  the  key  of 
the  sitting-room  door,  which  opened  into  the  court-yard 
of  the  hospital.  Then  the  ^th  section  of  the  Reform 
Act  raises,  it  is  submitted,  the  question  of  lact,  whether 
these  rooms  are  occupied  by  the  corporation  or  by  the 
brother.  By  the  words  "  who  shall  occupy  as  owner  or 
tenant  any  house,"  all  but  servants  are  included.  Every 
one  who  occupies  otherwise  than  as  a  servant  is  what  is 
meant  by  the  words ;  and  this  is  the  interpretation  they 
have  always  received.  In  Elliott  on  Registration^  p. 
144,  it  is  said,  **  It  is  conceived  that  the  liability  to  be 
rated  will,  in  general,  be  found  to  be  a  safe  test  as  to  the 
character  in  which  a  person  occupies  for  the  purpose  of 
voting."  Here  these  parties  are  found  by  the  Barrister 
to  be  severally  rated  in  respect  of  their  several  tenements. 
Each  of  them  occupies  as  having  an  interest  of  his  own, 
in  his  several  tenement,  and  not  as  a  servant  This  is 
not  within  the  cases  of  servants  of  public  institutions, 
where  the  institutions  themselves  had  a  beneficial  occu* 
pation  separately  from  their  servants,  and  where  accord- 
ingly the  servants  have  been  held  not  to  be  entitled  to 
the  franchises.  The  words  ''  as  owner  or  tenant"  include 
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1857.  every  variety  of  interest,  ex.  gra.y  they  include  tenant  in 
jj^^^^  fee,  tenant  in  tail,  tenant  for  life,  tenant  for  years,  tenant 
at  will,  at  sufferance,  &c.,  in  short,  every  person  having 
a  holding  of  any  sort,  except  a  person  who  occupies  as  a 
servant.  As  to  the  county  franchise,  the  property  in 
their  lands  belongs  to  the  corporation ;  then  the  mem- 
bers, being  quite  distinct  from  the  body,  cannot  vote  for 
the  property  in  elections  for  knights  of  the  shire.  But 
where  the  question  is  not  as  to  property,  but  as  to  occu- 
pation, that  perhaps  may  be  resolved  by  considering 
whether  the  corporation  or  the  claimant  is  the  occupier. 
In  the  Inns  of  Court  the  benchers'  occupation  of  cham- 
bers is  as  benchers,  but  is  that  the  occupation  of  the 
society  ?  By  the  Stat  43  Eliz.  c.  3,  the  parish  officers 
are  required  to  rate  to  the  poor  '*  every  inhabitant  and 
every  occupier." 

• 
[CocKBURN,  C.  J.    Here  the  words  are,  "  who  shall 
occupy  as  owner  or  tenant."     There  is  no  provision  of 
that  kind  in  the  Statute  of  Elizabeth.'] 

Still  the  words  take  in  every  description  of  occupancy 
other  than  that  of  a  servant ;  and  whether  the  occupancy 
be  in  strictness  that  of  the  corporation  or  of  the  indi- 
vidual members,  there  can  be  no  doubt,  it  is  submitted, 
but  this  claimant  is  tenant,  in  a  species  of  tenancy,  to  the 
corporation. 

[CocKBURN,  C.  J.  He  does  not  take  these  premises, 
when  he  is  appointed  a  brother,  as  coming  into  a  tenancy, 
but  as  his  right] 

He  has  no  right  to  any  particular  tenement  in  any 
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specific  set  of  chambers ;  he  is  a  member  of  the  corpora-  1857. 
tion  subject  to  certain  rules;  the  general  ownership  of  hba"h 
the  chambers  is  vested  in  the  body  politic.   With  respect  ▼• 

to  the  authorities  for  this  construction  of  the  above 
words  of  the  27th  section  of  the  Reform  Act,  the  case  of 
the  officers  at  Chatham  (a)  is  in  point  There  the  Court 
put  the  above  construction  on  the  words.  They  might 
have  said  in  that  case  that  permissive  occupation  by  the 
officers  of  the  garrison,  of  their  houses,  was  in  the 
nature  of  wages,  as  it  is  said  here  the  occupation  of  the 
brethren  is  in  the  nature  of  alms.  There,  too,  the  Go- 
vernment paid  the  rates  as  the  hospital  does  in  this  case; 
but  the  payment  by  the  Government  was  held  by  the 
Court  to  be  a  payment  by  the  officers.  The  same  liberal 
interpretation  of  the  word  tenant  ought  to  be  made  here 
in  favour  of  the  franchise.  Then  the  cases  of  poor  rates 
cannot  be  distinguished  in  principle.  In  i2.  v.  Wat- 
son {b)  the  question  in  substance  was,  how  the  land  of  the 
corporation  was  to  be  rated ;  who  was  the  occupier,  the 
corporation  or  the  burgesses,  and  who  was  to  be  rated 
for  it,  the  former  or  the  latter  ?  The  Court  held  that, 
under  the  Statute  of  Elizabethy  the  burgesses  were  the 
occupiers,  and  were  to  be  rated. 

[CocKBURN,  C.  J.  Those  were  tenants  on  the  footing 
of  rent] 

That  circumstance  was  not  adverted  to  by  the  Court, 
it  was  in  fistct  immaterial.  The  question  was  of  rating 
the  occupier  under  the  Statute.  The  inquiry  was  one  of 
&ct,  who  was  the  occupier,  and  the  burgesses  were  held 

(a)  Hughei  t.  Overuert  of  Chat-      6  M,  ^  Gr,  64. 
Am,  1  Lmtw.  Reg.  Ou.  61 ;  &  C.  {b)  6  Eatt,  480. 
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1857.       to  be  tenants  in  common  of  the  land,  and  liable  to  be 
Z  rated  for  them.    They  did  not  pay  rent  to  the  corpora- 

V*  tion,  but  to  SQch  of  the  burccesses  as  did  not  send 

on  stock  upon  the  lands.  Lord  EUenbcroughf  C.  J., 
says,  *'  The  corporation  are  the  owners  in  fee  of  the  land 
and  they  dole  it  out  annually,  according  to  the  custom, 
to  certain  of  the  burgesses,  such  of  them  as  take  it  pay- 
ing a  certain  sum  to  those  who  do  not  turn  on  any 
stock.**  Then  he  says  they  are  tenants  in  common,  "and 
each  might  maintain  trespass  for  an  injury  done  to  his 
occupation  in  common."  That  test  is  applicable  here, 
for  a  servant  could  not  bring  trespass  even  against  a 
wrongdoer,  and  if  the  corporation  brought  ejectment 
against  a  brother  they  must  be  nonsuited.  In  tsjcX^  as 
stated  by  Mr.  Elliott  in  the  passage  already  cited,  rate- 
ability  is  the  safe  test  as  to  who  is  to  vote,  and  it  is 
impossible  to  contend  that  a  corporation  can  vote.  The 
Sudbury  Case  (a)  may  be  cited  in  illustration,  where  the 
corporation,  being  seised  in  fee  of  certain  lands,  ap- 
pointed a  ranger  to  keep  the  keys  of  the  gates,  clean  the 
ditches,  preserve  the  fences  and  impound  cattle  trespass-^ 
ing,  and  annually  made  regulations  concerning  the 
number  of  cattle  each  burgess  was  to  turn  on,  and  the 
sum  to  be  paid  in  respect  thereof,  which  money,  after 
deducting  the  expenses  of  management,  was  distributed 
among  such  burgesses  as  did  not  turn  on ;  and  the  cor^ 
poration  were  held  to  be  rateable,  as  they  kept  the  con- 
trol over  the  pastures,  and  the  exclusive  right  to  the 
possession  of  them.  The  case  of  Lord  RicKs  Hospital  (i) 
is  in  point  The  founder  there  had  exactly  the  same 
powers  as  to  deprivation,  &c.  over  the  inmates  as  the 

(a)  lUx  Y.  MayoTf  8fe.  rf  Sudbury ^  \  B.8fC.  8S9. 
(6)  Res  V.  Munday,  1  East,  584. 
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Earl  of  LeieeBter  in  this  case,  and  the  point  decided  was^  1857. 
"  The  objects  of  a  charitable  foundation  in  the  actual  „^^^ 
occupation  of  the  almshouse  and  lands  for  their  own  ^  J^ 
benefit,  in  the  manner  prescribed  by  the  rules  of  the 
institution,  and  liable  to  be  dismissed  for  any  breach  of 
such  rules,  are  rateable  in  respect  of  such  occupation." 
A  set  of  rules,  very  much  of  the  same  kind  as  those 
established  in  the  present  case,  were  in  force  in  the  case 
of  JeruB  Hospital,  Mothwett,  in  Northamptonshire  (a), 
but  there  all  that  was  decided  was,  that  the  power  of 
amotion  being  completely  arbitrary — toiies  quoties  sibi 
conveniens  fore  videbiiitr — rendered  the  holdings  not 
fireehold.  Now,  though  it  might  not  be  possible  to  assert 
directly  that  wherever  a  person  is  rateable  to  the  poor 
he  is  entitled  to  vote,  provided  the  premises  are  of  the 
£10  value,  yet  the  question,  who  has  such  an  independent 
occupation  as  to  be  rateable,  may  very  well  appear  to  be 
almost  identical  with  the  question  under  the  Reform  Act, 
who  is  the  person  entitled  to  vote.  Perhaps  it  may  not 
be  possible  to  say  that  in  every  case  the  test  holds ;  it  is 
enough  to  say  that  in  almost  all  cases  it  holds.  An 
example  where  it  does  not  is  the  Hampton  Court 
Case  (ft),  where  the  occupants,  by  permission  of  the 
Crown,  of  apartments  in  the  palace,  were  held  to  be  rate- 
able to  the  poor.  There  is  authority  for  saying  that, 
under  the  Reform  Act,  it  is  not  necessary  to  show  actual 
ownership  or  actual  tenancy  (c).  A  liberal  construction 
in  favour  of  the  franchise  is  the  usual  course  adopted  in 
these  cases.  A  contrary  construction  would  in  this  case 
disfranchise  a  number  of  persons  who  are  perfectly 

(a)  Davit  v.  Waddington,  1  M,Sf  (c)  See  Rogtr$  on  Elections,  p. 
Gr.  37 ;  1  Lutw.  Reg.  Cat.  159.            H7. 

(b)  Reg.  T.  Pontimby,  9Q.B.  14. 
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1857.  qualified  to  be  electors.  Then  these  persons  are  tenants. 
Heath  Every  one  who  holds  land  is  a  tenant,  provided  he  bene- 
Hatnei.      ficwJly  occupies  his  holding. 

[CocKBURNy  C.  J.  You  say  he  is  a  tenant;  then  it  is 
not  unreasonable  that  the  Court  should  ask  you  to  show 
what  species  of  tenant  he  is.] 

He  is  a  tenant,  under  the  corporation^  for  an  uncer- 
tain term,  depending  on  his  observance  of  the  rules  of 
the  institution ;  that  is  a  tenancy  in  the  nature  of  a 
tenancy  for  life ;  he  is  tenant  as  long  as  he  observes  the 
rules  of  the  institution ;  it  is  true,  that  it  is  in  the  nature 
of  a  freehold  holding ;  like  a  holding  during  good  beha^ 
viour ;  still  it  may  not  give  a  vote  for  the  county,  because 
of  the  authority  of  a  set  of  cases  with  respect  to  the 
property  being  vested  in  the  corporation,  which  are  ad- 
verse to  that  view.  A  mere  permissive  occupancy  has 
been  held  to  be  a  tenancy  at  will  So  this  occupier,  who 
has  more  than  that,  may  well  be  considered  as  a  tenant 
In  the  Chatham  Case,  it  was  held,  that  the  officers, 
having  tenements  beyond  what  was  necessary  for  the 
due  performance  of  the  service  of  the  Crown,  within  the 
garrison,  were  entitled  to  vote. 

[Williams,  J.  There  the  Revising  Barrister  found, 
as  a  fact,  that  they  were  tenants.] 

But  the  Court  said  he  was  right  in  so  finding. 

[Williams,  J.  The  Court  could  not  say  he  was 
wrong  in  making  that  conclusion.] 


T. 

Haynes. 
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Here  a]so,  if  the  Barrister  had  found  there  was  a  1857. 
tenancy,  he  would  not  have  been  wrong;  he  does  not  ^^^ 
positively  find  a  tenancy,  but,  what  is  equivalent,  he  finds 
for  the  vote. 

[Williams,  J.  For  all  we  know,  he  may  have  thought 
they  were  owners ;  he  does  not  state,  in  terms,  that  there 
was  a  tenancy.] 

The  finding  may  be  supported  on  other  grounds.  This 
may  be  considered  as  one  of  the  cases  of  constructive 
tenancy.  In  Doe  d.  Gray  v.  Stanion  (a),  the  Court  say, 
that  where,  under  an  agreement  to  purchase,  an  intended 
vendee  of  land  is  let  into  possession,  "  this  amounts,  in 
law,  to  a  tenancy  at  will.  It  is  not,  however,  the  agree- 
ment, but  the  letting  into  possession,  that  creates  such 
tenancy."  Here  the  corporation  is  the  owner,  not  the 
brother,  and  his  permissive  occupation  amounts  to  a 
tenancy  under  them. 

[CocKBURN,  C.  J.  If  he  is  tenant  for  life  he  is 
owner.] 

The  general  proposition  is,  that  where  the  corporation 
is  owner,  and  the  corporator  has  no  beneficial  interest, 
he  cannot  vote  ;  but  where  he  has  the  beneficial  owner- 
ship, why  should  he  not  vote  ?  Here  he  must  be  either 
owner,  tenant  or  trespasser. 

[CocKBURN,  C.  J.  May  there  not  be  a  |)ermi8sive 
occupation  without  creating  a  tenancy  {b)  ?] 

(a)  l.Af.  4*  W,  700.  an  occupation  is  put  in  Sir  MoyU 

(b)  Semb.,  an  instance  of  such      Finch't  Case,  2  Lean.  143 ;  where 

VOL.  I.      D.O.  L 
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1857.  Permission  is  83m(mymous  with  will.    This  is  legally 

Z      ~       a  tenancy  at  will.     A  liberal  construction  ought  to  be 
^'  put  upon  the  terms  of  the  Reform  Act  in  support  and 

favour  of  the  franchise. 

Pickering^  Q.C.  The  rating  cases  depend  entirely 
on  the  terms  used  in  the  statute  of  Elizabeth.  But  all 
the  cases  of  this  class  do  not  support  the  argument, 
that  rateability  is  the  test  of  right  to  vote.  Thus,  in 
Dobson  V.  Jones  (a),  it  was  held,  that  an  officer,  in  the 
employment  of  the  Commissioners  of  OreenuAch  HoS" 
pital,  viz.,  the  surgeon  of  the  hospital,  occupied  as  a 
servant,  and  was  not  entitled  to  vote,  although  he  was 
rated  to  the  poor  and  paid  the  rates.  The  only  difler- 
ence  between  that  case  and  this  is,  that  there  the  officers 
were  prevented  by  the  Commissioners  from  exchanging 
their  apartments:  here  how  that  is  does  not  appear ;  but 
the  case  suffices  to  prove,  that  rateability  is  not  the  test 
of  right  to  vote.  In  Clarke  v.  Overseers  of  St.  3fary, 
Bury  SL  Edmund's  (J),  the  hall-keeper  of  the  Guildhall, 
though  a  servant,  was  rated  to  the  poor  in  respect  of 
premises  he  occupied  as  hall-keeper,  yet  he  was  not 
allowed  to  vote.  It  is  not  intended  to  dispute  the  autho^ 
rity  of  R.  v.  Watson,  as  it  does  not  touch  this  case.  Here, 
in  point  of  law,  the  corporation  aggregate  is  the  occu-* 
pier;  there  is  no  independent  occupation  in  the  brethren; 
no  one  of  them  has  a  right  to  any  particular  set  of 

the  King  leases  upon  condition,  the  C.;"   Wood  y.  Lake,  Sayer  R.  3; 

lessee,    when    the    condition    is  Jnon^  Hutu  16;  Cock$  v.  Dar$mh 

broken,  is  not  a  tenant  at  suffer-  Hob,  215 ;  Kmpe  v.  Palmer,  2  WiU. 

ance,  nor  shall  have  the  profits  of  130;  and  see  5  C.  B.  94. 

the  lands  to  his  own  use;  but  the  (a)  BM.^GtA12\  1  Luiw. Keg, 

law  accounts  bim  to  be  a  bailiff  of  Cat,  105. 

bis  own  wrong ;  and  see  Bacon's  (6)  K,  ^  Ota,  Reg.  Ca$.  W  i  26 

Jhndgm,,   tit.   "  Estate  for  Ltfe,  L,  /.,  {N,  &)  C,  B,  12. 
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chambers ;  their  only  remedy,  if  turned  out  of  possession        1867# 
by  the  master,  would  be  by  way  of  appeal  to  the  visitors ; 
they  could  not  bring  ejectment. 


Heath 

V. 

Hatnis. 


[CocKBtJRN,  C.  J.  The  corporation  aggregate  is  the 
owner  here ;  it  says  to  its  individual  members,  "each  of 
you  may  occupy  a  portion  of  the  property  ;'*  is  not  that 
an  occupation  under  the  corporation  ?] 

It  is  submitted,  that  the  corporation  is  the  occupier  of 
each  of  these  chambers ;  the  chambers  must  be  allotted, 
it  is  true,  by  the  master,  but  there  is  no  power  to  let 
them  to  strangers ;  the  condition  of  a  person  having 
chambers  is,  that  he  be  a  member  of  the  body. 

Per  Curiam.  The  votes  must  be  disallowed.  The 
question  arises  on  the  construction  of  the  ^th  section 
of  the  Reform  Act,  by  whicb  every  male  person  who 
occupies  lands,  houses,  &c.  as  owner  or  tenant,  &c.  is 
empowered  to  vote  in  th^  election  of  members  of  Par- 
liament for  boroughs.  These  persons  do  not  appear  to 
ns  to  occupy  either  as  owners  or  tenants ;  and  we  are 
bound  by  the  terms  of  the  enactment  They  do  not 
occupy  as  owners,  because  ex  concessis  the  ownership  is 
in  the  corporation  aggregate.  Then  do  they  occupy  as 
tenants  i  It  appears  not  They  occupy,  but  there  ap- 
pears to  be  no  relation  of  landlord  and  tenant  by  express 
agreement,  and  no  such  relation  arises  by  any  implica* 
tion.  In  fact,  we  think  the  corporation  must  be  taken 
as  occupying  these  chambers  in  the  persons  of  its  indi- 
vidual members ;  they  do  not  stand  to  the  corporation  in 
ihe  relation  of  tenant  to  his  landlord.  Cases  of  rating 
to  the  poor,  under  the  43rd  JBZiz.,  have  been  urged  as 

l2 
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1857.       affording  a  guide  in  such  cases  as  this ;  but  the  provision 
~  of  that  statute  is,  that  persons  shall  be  rated  as  occupiers 

.J»»-  without  saying  that  their  occupation  is  to  be  either  as 
tenant  or  as  owners ;  if  the  Reform  Act  had  used  the 
like  expressions,  those  cases  might  have  been  in  point 
to  show  that  the  brethren  here  were  entitled  to  vote,  but 
they  have  no  application  to  questions  arising  under  the 
words  of  this  section. 

Appeal  sustained  without  costs. 


Philip  Davies,  Appellant ;  Hopkins,  Respondent. 


Nov.  16. 


It  is  not  indis.  nPHIS  was  a  Consolidated  appeal  from  the  decision  of 

pensable  that      -^ 

the  claimant's  the  Revising  Barrister  for  the  county  of  Glamorgan^ 

to  Yote,  sent  to  in  the  <;ases  of  four  claimants  to  votes  for  the  said 

the  oyerseers,  . 

should  bear  his  COUnty. 

nature*if  if  be  "^^^  Special  case  stated,  in  substance,  that  the  name 
SSel  '^nd  the  ^^  ^^  claimant  Thomas  Davies  had  been  duly  objected  to 
?n*'ac*"ted'"   ^^  ^^  appellant  Philip  Davies^  and  it  was  required  that 

such  notice       the  Barrister  should  call  upon  the  claimant  to  prove  that 

and  published  ^  *  * 

the  name  in      he  had  given  due  notice  of  his  claim  to  the  overseers.  The 

the  list,  the 

entry  must  be  Barrister  doubted  whether  he  had  power  to  require  such 
correct,  and  no  proof  from  the  claimant  after  his  name  had  been  inserted 
ceptVn  the*"  and  published  in  the  list  of  claimants  to  vote  ;  but 
fiction,  can  be  assuming  that  he  had  such  power,  he  required  the 
"ter's^right to  claimant  to  prove  his  notice  of  claim.  Whereupon  a 
the  franchise,  notice  of  claim,  in  proper  form,  and  in  correspondence 
with  the  entry  on  the  list,  was  produced  to  the  Barrister 
and  proved  to  have  been  delivered  to  the  overseers  in 
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due  time,  but  the  claimant's  name,  at  the  foot  of  the 
notice,  was  not  written  by  himself,  but  by  another  per- 
son, at  his  (the  claimant's)  request.  The  Barrister  held 
this  notice  to  be  sufficient,  and  the  claimant  having 
proved  his  qualification,  as  stated  in  the  list,  to  the  satis- 
&ction  of  the  Barrister,  he  retained  the  name  thereon, 
and  reserved  the  following  questions  for  the  opinion  of 
the  Court : — 

1.  Whether  the  claimant  ought  to  have  been  put  to 
the  proof  of  his  claim. 

2.  Whether  the  notice  of  claim  was  sufficient. 

If  the  Court  should  be  of  opinion  that  the  Barrister 
ought  to  have  required  proof  of  the  notice,  and  that  the 
notice  was  insufficient,  the  four  names  were  to  be  struck 
out  of  the  list. 


1857. 


Philip 
Davies 

▼. 
Hopkins. 


Kinglahe^  Serjt,  for  the  appellant.  Two  questions 
arise  in  this  case.  The  most  important  is,  whether, 
under  the  6  Vict.  c.  18,  notice  of  claim  to  a  county 
vote  is  required  to  be  signed  with  the  personal  signa- 
ture of  the  claimant  The  second  question  is,  whe- 
ther the  overseers,  having  published  the  list  of  voters, 
there  arises  a  presumption  that  the  list  is  correctly 
made  out 

As  to  the  first  question,  the  4th  section  of  statute 
6  VicL  c.  18,  enacts,  in  substance,  that  every  person, 
who  is  desirous  of  having  his  name  inserted  on  the 
register  about  to  be  made,  shall  deliver  or  send  to  the 
overseers  a  notice  '*  signed  by  him  of  his  claim  according 
to  the  form  of  notice  set  forth  in  that  behalf  in  the  form 
numbered  (2),  in  the  Schedule  (A.),  or  to  the  like  effect." 
And  the  form.  No.  (2),  Schedule  (A.),  of  notice  of  claim, 
ends  thus— (Signed)  G.  H. 


ISO 
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Philip 

Davieu 

▼. 

HOPKINI. 


This  language  is  very  express.  But  then  comes  sec- 
tion 7^  on  which  this  decision  has  taken  place,  and  which 
deals  not  with  notices  of  claim  but  notices  of  objection, 
enacting,  that  every  person  objecting  to  the  name  of 
another  person  being  inserted  in  the  list  of  voters  shall 
give,  &c.  a  notice  according  to  the  Form  numbered  (S), 
in  Schedule  (A.),  or  to  the  like  effect,  and  "  every  such 
notice  of  objection  shall  be  signed  by  the  party  so  ob- 
jecting." Now,  in  Tam$  v.  Cuming  {a),  it  was  held, 
upon  the  17th  section,  which  contains  the  corresponding 
enactment  as  to  notices  of  objection  to  borough  votes, 
and  which  says,  ''every  such  notice  of  objection  shall 
be  signed  by  the  person  objecting,**  that  the  notice  of 
objection,  and  also  the  duplicate,  when  the  latter  is  sent 
by  the  post,  must  be  signed  by  the  objector ;  and  the 
Court  said  the  natural  meaning  of  the  word  is  personal 
signature  by  the  party  himself;  and  the  case  of  Hyde  v. 
Johnson  (b),  where  the  question  arose  under  9  Geo.  4, 
c.  14,  was  relied  on. 


[CocKBURN,  C.  J.  There  is  a  distinction  between  the 
sections  relating  to  notices  of  claim  and  those  governing 
notices  of  objection ;  because  the  statute  says,  the  Bar- 
rister shall  insert  the  names  of  those  persons  who  have 
given  due  notice  of  claim,  but  when  it  cornea  to  the 
notice  of  objection,  it  provides  that  the  Barrister  shall 
require  proof  of  the  claim.] 

Yes ;  under  this  statute,  what  is  required  to  be  done 
by  the  claimant  is  to  personaUy  sign  his  claim,  for  he 
must  be  held  to  be  under  the  obligation  of  proving  that 


(a)  1  Lutw,  Reg.  Cos,  200;  S,  C.I  M.  Sf  Or,  94. 
(6)  2  Bing.  N.  C.  776. 
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he  has  sent  to  the  overseers  such  a  notice  of  claim  as  is 
required  by  the  Act.  The  notices  are  to  be  "  signed  by  " 
tlie  parties."  These  are  the  words  of  sections  7  and  17, 
Hyde  v.  Johnson  shows,  that  similar  words  were  inter^ 
preted  in  stat.  9  Geo.  4,  c.  14,  as  showing  the  intention 
of  the  Legislature,  that  there  should  be  a  personal  sig« 
nature  in  addition  to  the  requirement  that  the  name 
should  be  at  the  foot  of  the  acknowledgment  to  take  a 
debt  out  of  the  Statute  of  Limitations.  Under  this  Act 
of  Parliament,  the  Revising  Barrister  has  no  power  of 
objecting;  the  overseers  have;  and  everybody  on  the 
register  has  power  to  object,  and  on  his  coming  before 
the  Revising  Barrister,  and  proving  that  he  has  given 
sufficient  notice,  the  claimant,  who  has  yet  done  nothing 
to  prove  his  vote,  must  now  prove  that  he  is  entitled  to 
vote  in  respect  of  the  qualification  mentioned  in  his 
notice  of  claim.  Here  the  Barrister  finds  that  this  claim* 
ant's  name  is  not  written  by  him,  but  by  another  person 
at  his  request  In  Toms  v.  Cuming^  the  copy  notice  of 
objection  had  been  signed  by  another  person  by  the 
direction  of  the  objector,  and  m  his  presence,  and  it  was 
then  said  (a),  ^'  If  the  objector  were  unknown,  and  was 
at  liberty  to  get  some  one  else  to  sign  the  notice,  there 
might  be  great  difficulty  in  obtaining  costs  from  him.'* 
That  reason  applies  here. 

The  next  question  is,  whether,  when  the  notice  of 
claim  is  sent  to  the  overseers,  and  the  overseers  publish 
it,  the  claimant  may  not  put  in  the  notice  as  part  of  his 
title,  to  be  registered,  on  the  presumption  that  it  is  cor- 
rect. Sections  3  to  7  contain  the  machinery  for  placing 
votes  on  the  Register,  and  show,  that  what  the  overseer 
has  to  do  each  year  is  to  look  at  the  old  Register  in  the 

(a)  1  Lutw,  Reg.  Cos.  204 ,  7  M,  ^  Gr.  92. 


1857. 


Philip 
Davie* 

T. 

Horuvs. 
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▼. 
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first  place,  and  then  to  give  notice  to  all  who  are  not  on 
that  Register,  or  who  do  not  retain  the  same  qualification, 
requiring  them  to  send  in  notice  of  their  claims,  of 
which  the  overseers  are  to  make  out  the  list;  and  that 
list,  together  with  the  old  Register,  makes  up  the  list  of 
voters  for  that  particular  parish.  This  machinery  differs 
from  that  of  the  Reform  Act  in  this  :  under  that  Act 
every  one  was  obliged  to  send  in  a  fresh  claim ;  under 
this,  no  one^  already  on  the  list,  need  to  send  in  any 
claim  unless  he  has  changed  his  qualification  ;  and, 
having  sent  in  his  claim,  every  one  is  entitled  to  remain 
on  the  Register  unless  he  is  objected  to.  That  notice 
must  be  signed  by  himself.  By  the  34th  section  the 
clerk  of  the  peace  is  to  deliver  to  the  Revising  Barrister, 
at  his  Court,  the  original  notices  of  claim  and  notices  of 
objection.  The  objector,  on  giving  notice  to  the  over- 
seersi  is  bound  to  put  in  a  separate  list  of  names  of  the 
parties  objected  to,  but  this  does  not  dispense  with  the 
necessity  of  proving  the  objection,  and  the  objector  must 
sign,  tliat  the  party,  if  the  objection  fails,  may  get  his 
costs.  Here,  if  the  decision  is  against  the  claimant,  how 
is  the  objector  to  get  his  costs  ?  But  it  is  said^  that  the 
overseers,  having  published  the  list  of  voters,  it  is  unim- 
portant whether  the  claimant  signed  or  not;  but  the 
objection  here  is,  that  the  notice  of  claim  does  not  entitle 
to  be  on  the  list  of  voters,  because  it  does  not  agree  with 
the  requirements  of  the  Statute.  The  signature  ought  to 
be  that  of  the  party,  because  of  the  question  of  costs, 
otherwise  against  whom  are  the  costs  to  be  assessed? 
The  power  to  give  costs  to  the  party  claiming  or  ob- 
jecting was  introduced,  for  the  first  time,  in  the  46th 
section  of  this  Act  It  may  be,  that  the  party  is,  in 
truth,  entitled  to  vote;  but  whether  he  is  entitled  to 
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vote  or  not,  many  a  person  entitled  to  vote  is  not  on  the 
Register ;  the  question  here  is,  whether  this  claimant's 
name  is  rightly  on  the  Register  according  to  the  Statute  ? 
Suppose  an  election  agent,  without  any  authority,  to 
send  in  a  claim  on  behalf  of  any  persons,  the  overseers, 
knowing  nothing  of  the  handwriting  of  those  persons, 
would  publish  the  claims  ;  but  can  it  be  said  that  no  one 
is  to  object  to  those  parties.  A  person  to  be  entitled  to 
vote  must  first  be  qualified ;  secondly,  he  must  be  en- 
titled to  be  on  the  list  of  voters  by  means  of  taking  the 
proper  steps  to  be  there.  This  claimant  has  not  taken 
the  proper  steps.  Burton  v.  Gery  {a)  is  a  strong  autho- 
rity in  point  That  was  a  case  in  which  no  claim  had 
been  sent  in,  but  the  name  had  been  published  in  the 
lists  by  the  overseers  ;  it  was  a  case  of  a  county  vote ; 
the  qualification  was  undoubted ;  but  it  was  a  new  one 
since  the  making  up  of  the  former  Register,  and  though 
the  name  had  been  published  with  the  right  qualification, 
it  was  held,  that  no  claim  having  been  s^nt  in,  the  party 
was  not  rightly  on  the  Register  according  to  the  Act 
of  Parliament,  and  therefore  was  not  entitled  to  vote. 
Wilde,  C.  J.,  says — "  I  think  that  the  object  which  the 
Legislature  had  in  view,  namely,  that  everything  relating 
to  the  qualification  should  be  open  to  investigation, 
seems  to  require,  that  when  a  party  claims  to  be  entitled 
to  vote  in  respect  of  the  successive  occupation  of  pre- 
mises, he  should  send  in  a  claim  specifying  that  succes- 
sive occupation,  and  not  appear  on  the  list  in  respect  of 
a  continued  occupation."  That  applies  equally  here; 
it  shows  this,  that  the  whole  object  of  the  Act  is,  that  it 
may  be  seen  that  a  claim  has  been  sent  in,  as  the  direc- 
tions to  the  overseers  only  allow  them  to  make  out  the 

(a)  2Lutw.  Reg.  Cat,  ^  i  S.  C.  $  C.  B.  7. 
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1857.  lists  of  those  who  have  sent  in  their  cldms ;  and  then 

Pmj^jp  to  take  with  them  all  the  original  notices  of  claim>  and 

Davib»  ]^^q^  ^{^gjQ  ^  ^Y^Q  Barrister,  that  he  may  investigate  the 

HopEWfc  reality  of  the  claim. 

[Crowder,  J.  In  Hannaford  v.  Whiteway  (a),  it  was 
held,  on  the  construction  of  the  100th  section,  requiring 
notices  of  objection,  sent  by  the  post,  to  be  delivered  to 
the  postmaster  within  such  hours  as  shall  have  been 
previously  given  notice  of,  that  a  notice  of  objection, 
taken  by  the  postmaster  out  of  the  specified  hours,  was 
nevertheless  a  good  notice.  Your  argument,  that  it  was 
not  a  notice,  delivered  according  to  the  Act  of  Par- 
liament, would  equally  have  applied  there.] 

No ;  for  everything  was  done  there  that  the  Act  re- 
quires. The  decision  was,  that  as  the  postmaster  chose 
to  receive  the  notice,  there  was  nothing  to  be  said  against 
it ;  but  though  the  postmaster  could  not  be  compelled  to 
keep  the  office  open  for  the  reception  of  these  notices, 
there  was  no  objection  to  his  taking  them  in  if  he  chose, 
provided  they  started  by  the  right  post.  But  here,  with- 
out the  actual  signature  of  the  party  claiming,  how  is  the 
claim  to  be  proved  ?  This  Court  had  gone  so  far  as  to 
say,  that  the  proper  year  must  be  put  in  the  date  of  the 
notice ;  in  the  case  where  the  date  of  the  year  was  185  , 
omitting  the  figure  of  the  units  place,  which  ought  to 
have  been  a  "4,"  the  notice  was  held  to  be  insufficient 
All  the  restrictions  intended  by  the  Statute  cannot  be 
dispensed  by  the  fact  of  the  overseers  having  published 
the  list  The  want  of  the  proper  date  is  not  more  than 
the  want  of  the  proper  signature. 

(a)  K.  8f  Gra.  Reg,  Cm.  61 ;  1  C.  B.,  N.  5.  53. 
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Macnamara  for  the  respondent.  Firsts  it  is  not  at  all 
necessary  that  the  claimant  should  be  put  to  prove  hi3  ~ 
notice  of  his  claim.  The  object  of  giving  notice  of 
claim  under  this  Act  is  merely  to  have  the  name  placed 
on  the  list  of  claimants ;  when  that  is  once  done  the 
notice  cannot  be  questioned ;  what  is  done  by  the  over- 
seers in  putting  the  name  on  the  list  is  final,  and  cannot 
be  reviewed  by  the  Revising  Barrister.  The  overseers, 
in  making  out  the  list,  are  performing  a  judicial,  not  a 
ministerial,  act  and  duty,  and  it  must  be  presumed  that 
it  will  be  performed  rightly.  The  Court  does  not  dis- 
franchise, except  where  it  finds  itself  bound  to  do  so. 
It  would  be  very  embarrassing  to  the  Revising  Bar- 
rister if  he  were  obliged  to  inquire  into  the  validity  of 
every  claim  brought  before  him.  Sections  4  and  5  of 
the  Act  show  that  the  overseers  act  in  a  judicial  capacity 
in  making  out  the  lists;  they  are  only  to  place  there 
those  who  in  their  judgment  have  shown  proper  claims. 
Toms  V.  Cuming  is  distinguishable,  because  that  case 
relates  to  signature  of  notice  of  objection,  and  the  notice 
of  objection  must  be  proved  by  the  express  words  of 
the  Statute;  but  there  are  no  words  to  show  that  a 
notice  of  claim  must  be  proved.  Section  37  shows  that 
the  proof  of  it  before  the  Barrister  is  not  necessary ;  for 
it  enacts  that  if  any  person,  who  shall  have  given  due 
notice  of  claim  to  a  county  vote  to  the  overseers,  be 
omitted,  by  the  overseers,  from  the  list  of  voters,  the 
Barrister  may  insert  his  name  upon  proof  that  he  gave 
due  notice  of  his  claim  to  the  overseers.  What  he  is  to 
prove  is  not  his  claim,  but  the  fact  of  his  having  given 
notice  of  it  There  is  no  section  that  makes  it  a  con- 
dition of  retaining  the  name  on  the  list  that  the  notice 
of  claim  should  itself  be  proved.    Section  15  contains  a 
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similar  provision  with  respect  to  borough  votes.  There 
is  nothing  there  to  show  that  notice  of  claim  must  be 
proved  in  that  section.  A  reason  why  the  original  notice 
of  claim  is  directed  to  be  brought  by  the  overseers  be- 
fore the  Barrister  is,  that  he  is  to  correct  mistakes  in  the 
list,  and  he  therefore  requires  the  original  notices  of 
claim  to  correct  the  lists  by.  The  only  case  in  which  a 
claim  is  to  be  proved  before  a  Barrister  is  under  sections 
86  and  37,  which  enable  voters  residing  out  of  the  poll- 
ing district,  to  which  the  parish  of  their  qualification 
belongs,  to  vote  in  another  polling  district  on  delivering 
their  claim  to  the  Barrister  and  verifying  it  before  him. 
Section  40,  which  gives  the  power  of  correcting  the  lists, 
does  not  enable  the  Barrister  to  require  proof  of  the 
notice  of  claim.  By  it  he  may  expunge  the  name  from 
the  list  for  three  separate  reasons ;  if  the  party  be  un- 
qualified ;  if  he  be  dead ;  if  there  be  an  entire  omission 
of  the  Christian  name,  place  of  abode  or  nature  of  qua- 
lification; but  not  in  respect  of  the  party  having  not 
given  notice  of  claim.  By  section  41  power  is  given  to 
the  Barrister  to  inquire  into  the  validity  of  claims  and 
objections,  but  not  to  inquire  into  the  validity  of  notices 
of  claim.  The  Court  will  not  decide  this  question  on  the 
ground  of  costs,  for  the  Court  will  not  impede  the  exercise 
of  the  franchise  on  a  question  of  costs.  Toms  v.  Cuming 
has  no  application  here ;  that  was  a  case  of  costs  against 
the  objector ;  and  the  Court  considered  that  in  order  to 
facilitate  the  recovery  of  costs  by  a  claimant  who  had 
been  unsuccessfully  objected  to,  the  objector  had  been 
intended  by  the  Legislature  to  sign  his  notice  of  objection 
personally.  There  costs  were  given  against  a  party 
acting  in  derogation  of  the  franchise,  but  there  is  not 
the  same  reason  why  the  same  strictness  should  be  re- 
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quired  from  a  party  acting  in  support  of  the  franchise. 
It  is  a  general  rule  that  the  signature  of  a  person  au- 
thorized to  sign  for  another  is  equivalent  to  the  actual 
signature  of  that  other.  In  the  case  of  Morgan  v. 
Parry  (a)  the  Court  construed  the  13th  section  of  the 
Statute^  enacting  that  the  overseers  shall  make  out  lists 
of  persons  entitled  to  vote  for  a  city  or  borough^  and 
shaU  sign  such  list,  to  be  difectory  only  as  to  signing,  so 
as  that  the  want  of  signature  does  not  invalidate.  For 
these  reasons  the  appeal  cannot  be  sustained. 


1857. 


Philip 
Davies 

V. 
HOPKXMI. 


Kinglahe^  Serjt.,  in  reply.  There  is  no  question  but 
the  overseer  has  a  judicial  duty  under  this  Act;  and  his 
duty  is  to  determine  whether  the  signature  of  the  notice 
of  claim  is  the  personal  signature  of  the  party  whose 
claim  it  purports  to  be ;  but  he  has  no  means  of  coming 
to  a  conclusion  on  that  point  except  by  inspection  of 
the  handwriting  itself.  There  is  no  claim  here,  the 
notice  not  being  duly  signed  is  not  duly  given  as  re- 
quired by  the  Act;  all  that  has  occurred  is,  that  the 
overseer  has  chosen  to  publish  a  list  containing  this 
name.  There  is  no  personal  authority  shown  for  making 
the  claim ;  that,  the  Act  requires  should  be  shown  by 
showing  the  signature  of  the  party.  With  respect  to 
section  37  and  the  argument  that  has  been  founded  on 
it,  we  must  look  at  it  in  connection  with  section  4,  and 
then  it  appears  that  a  person  claiming  to  be  entitled  to 
vote  is  called  upon  to  do  certain  acts  which  will  enable 
him  to  be  put  on  the  list  of  claimants ;  then  the  overseers 
are  to  make  out  the  list  of  all  persons  who  have  sent  in 
such  claims  as  the  Act  requires,  that  every  person  who 
is  duly  entitled  to  object  may  bring  forward  his  objection 

(a)  K,  Sf  Gra.  Reg.  Cos.  53  ;  25  L.  J,  (K.  S,)  C  B.  141. 
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Philip 

Davies 

▼. 

HoPKIRt. 
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to  the  claimant's  title  to  yota  Now  the  claimant  is  not 
entitled  to  vote,  if  he  is  not  entitled  to  be  on  the  list  by 
reason  of  having  done  everything  which  the  Act  requires 
him  to  do  in  order  to  be  placed  there.  Here  this  person 
was  not  so  entitled,  and  the  Barrister  was  bound  to  strike 
out  the  name. 


CocKBURN,  C.  J.  The  Revising  Barrister  was  right 
in  allowing  this  claim.  It  appears  that  the  claimant 
sent  in  his  claim  to  the  overseers  to  be  put  on  the  list  of 
clainKknts,  but  that  instead  of  being  signed  by  himself  it 
was  signed  by  some  one  in  his  name.  Then  the  over- 
seers, acting  on  such  notice,  put  the  name  on  the  list  of 
claimants.  The  vote  is  objected  to.  The  qualification 
is  proved.  The  only  objection  is,  that  the  Act  says  the 
notice  shall  be  signed  by  the  party,  and  that  that  means 
by  the  voter  himself.  That  seems  to  be  a  matter  be- 
tween the  claimant  and  the  overseer ;  if  the  overseer  is 
satisfied  with  the  signature  and  chooses  to  put  the  name 
on  the  list  of  claimants,  then,  it  seems,  the  Revising 
Barrister  has  nothing  fiirther  to  do,  except  to  consider, 
in  case  of  any  objection  being  made  to  the  vote,  whether 
the  claimant  makes  out  the  right  to  be  on  the  list  with 
reference  to  his  qualification.  Section  40  provides,  that 
where  any  person,  whose  name  appears  on  the  list  of 
voters,  shall  be  objected  to,  on  the  ground  of  having 
changed  his  place  of  abode,  without  having  sent  in  a 
fresh  notice  of  claim,  the  Barrister  may  retain  the  name, 
provided  the  claimant  shall  be  proved  to  have  possessed, 
on  the  last  day  of  July  preceding,  the  same  qualification 
in  respect  of  which  his  name  stands  on  the  list,  and  the 
true  place  of  his  abode  shall  be  supplied.  Here  the 
observation  arises,  that  whereas  the  section  requires  the 
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Barrister  to  expunge  the  name  of  every  person  whose 
qualification^  as  stated  in  the  list^  shall  be  insufficient 
to  entitle  to  a  vote^  all  that  it  enacts  as  to  what  the 
Barrister  shall  nequire  to  be  proved  in  case  of  a  notice  of 
objection  is^  that  "  the  person  so  objected  to  was  entitled 
on  the  last  day  otJuly  then  next  preceding  to  have  his 
liame  inserted  in  respect  of  the  qualification  described 
in  such  list."  What  is  the  meaning  of  "  being  entitled 
on  the  last  day  of  July  then  next  preceding  to  be  in* 
serted  in  the  said  list  of  voters"  may  be  seen  from  the 
37th  section,  as  referred  to  by  Mr.  Macnamara.  That 
section  provides  that  if^  after  due  notice  of  claim  has 
been  given,  the  name  be  nevertheless  omitted  firom  the 
published  list  of  voters,  the  Barrister  may  insert  his 
name  upon  proof  that  the  person  gave  notice  of  claim, 
and  was  entitled  on  the  last  day  of  July.  Section  38 
contains  an  analogous  provision  in  respect  to  claims  for 
thorough  votes,  and,  being  in  pari  materid,  serves  further 
to  show  what  the  intention  of  the  Legislature  was.  That 
it  was  not  their  intention  to  lay  the  same  stress  on  the 
establishing  these  preliminary  matters,  as  upon  the  proof 
of  the  qualification,  seems  to  be  evident ;  and  therefore 
-^e  ought  not  to  be  astute  to  firame  and  adopt  a  strict- 
ness of  construction  in  this  respect,  which  cannot  lead 
to  any  advantage.  The  claimant  gains  nothing  by  the 
omission  to  sign  the  notice  with  his  proper  hand,  as  it 
is  contended  he  ought  to  do ;  the  signature  is  a  technical 
matter  therefore ;  and  if  any  distinction  can  be  found  to 
discriminate  this  from  the  oth^r  cases  which  have  been 
decided  on  questions  of  this  character,  the  Court  ought 
to  avail  itself  of  that  distinction ;  and  we  think  it  is  a 
sufficient  distinction  that  the  present  is  a  matter  between 
the  overseer  and  the  claimant  solely. 


1857. 


Philip 

Davie9 

▼. 

HOFKIHS. 


ISO 


MICHAELMAS  TERM, 


1857. 


Philip 
Daviri 

▼. 
Hopkins. 


Williams,  J.  My  opinion  is  the  same.  It  is  not 
necessary  to  go  into  the  second  pointy  because  it  is  clear 
that  the  Revising  Barrister  ought  not  to  have  put  this 
claimant  to  prove^  with  respect  to  his  notice  of  clainii 
that  it  was  personally  signed  by  himself.  This  seems  to 
be  a  case  where  the  maxim  applies,  factum  valet  quod 
fieri,  n<m  debet  All  that  the  Court  has  to  do  is^  to  see 
that  the  qualification  is  sustained ;  it  is  only  when  the 
vote  is  objected  to  that  the  Barrister  has  to  go  into  the 
qualification  in  general.  Thus^  by  the  40th  section,  it  is 
provided,  that  when  any  name  shall  have  been  duly 
objected  to,  and  the  person  so  objecting  shall  appear 
before  the  Barrister  in  support  of  such  objection,  and 
prove  that  he  gave  the  notice  or  notices  required  to  be 
given,  "  Every  such  Barrister  shall  then  require  it  to  be 
proved  that  the  person  so  objected  to  was  entitled,  &c.  to 
have  his  name  inserted,  &c.,  in  respect  of  the  qualifica- 
tion described  in  such  list."  My  brother  Kinghke 
insists  that  this  includes  the  having  given  proper  notice' 
to  the  overseers.  But  if  those  words  intended  that  the 
claimant,  after  having  been  inserted  on  the  list,  should 
prove  that  he  gave  his  notice  of  claim,  surely  that  would 
have  been  so  expressed.  The  notice  of  objection  on  the 
other  hand  is  to  be  proved,  and  why  is  obvious.  In  sec- 
tion 37  the  very  same  words  are  employed  as  in  section 
40 ;  they  must  have  the  same  interpretation  in  both ;  yet 
it  is  perfectly  clear  that  in  section  37  the  words  do  not 
include  proof  of  notice  of  claim  before  the  Barrister,  for 
the  clause  only  requires  proof  that  he  gave  due  notice  to 
the  overseers,  and  proof  that  he  was  entitled  to  have  his 
name  inserted  on  the  list  of  July  then  next  preceding, 
but  that  he  could  not  be  if  part  of  such  title  was  proof  of 
the  signature  of  his  claim  before  the  Barrister.     It  is 
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clear,  therefore,  that  when  the  Statute  says  he  is  to  show 
he  was  entitled,  it  means  to  exclude  proof  of  the  claim. 
Now,  if  the  meaning  contended  for  by  the  appellant  is 
not  the  meaning  in  section  37,  it  seems  the  same  ought 
to  be  the  meaning  to  put  on  the  language  of  section  40, 
and  that  the  claimant  ought  to  be  retained  on  the  list ; 
and  I  think  that  if  no  claim  at  all  had  been  made  by  the 
party  himself,  and  the  overseer  had  put  on  the  name  of 
his  own  head,  it  might  have  been  a  good  claim  as  far  as 
this  objection  is  concerned. 
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Crowder,  J.  The  whole  question  turns  upon  a  few 
words  in  section  40,  and  it  appears  that  the  whole  of  the 
words  referring  to  the  claimant's  title  to  be  on  the  regis- 
ter mean  proof  of  the  title  and  qualification  in  respect  of 
value ;  the  question  how  he  gets  on  the  list  is  between 
himself  and  the  overseers.  It  would  be  exceedingly 
inconvenient  if  a  different  construction  in  this  respect 
were  put  upon  the  37th  section  and  the  40th ;  they  both 
use  the  same  language,  and  my  brother  Kinglake  has 
made  no  attempt  to  answer  the  inference  derivable  from 
tliat  language. 

WiLLES,  J.  My  opinion  is  the  same  for  the  same 
reasons;  but  it  does  not  appear  to  me  that  every  thing 
which  the  overseer  might  do  would  stand  good,  however 
capricious  it  might  be. 

Appeal  dismissed,  with  costs. 


VOL.  T.      D.  G. 
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Faulkner,  Appellant;  The  Overseers  of  Upper 
BoDDiNGTON,  Respondents  (a), 

Nov.  19. 

In  1776  land     HIHIS  was  a  consolidated  appeal  from  the  decision  of 
wu  Tested  in      ■* 

trustees  TO  ap-         the  Revising  Barrister  for  the  southern  division  of 
ply  the  rents  «  »r      »  •       i  /.  t  %i     l 

to  Tarious  cha-  the  county  of  Northampton^  in  the  cases  of  the  appellant 

posesfa'nd"       ai^d  five  Other  claimants  to  votes  for  the  county. 

tHMde''  '**'      The  Barrister's  case  stated  in  substance,  that  the  ap- 

eU^beadsmen    P^Hant  claimed  to  vote  in  respect  of  his  freehold  interest 

of  Daoentry**     j,^  ^  certain  piece  of  land  in  the  parish  of  Upper  Bod- 

origriii  or  first  dinaton,  in  the  said  county. 

appointment  of        "^  "^ 

whom  nothing       The  said  piece  of  land  was  purchased  about  the  year 

appeared)  a  ^  ^ 

certain  portion  1776  with  monies  bequeathed  by  one  Edward  Sawbridge 

of  the  rents ; 

in  yirtue  of  and  One  Mary  Walford  for  that  purpose,  and  the  said 

this  trust  the  .       .  .  .  i<  •  i      i 

beadsmen  had  land  was  conveyed  to  trustees  m  compliance  with  the 

shiflings  each    wills  of  the  said  E,  Sawbridge  and  M.  Walford,  upon 

the  ?a8t"^enty  *^^®^  *^  ^PP^J  ^^  rents  to  various  charitable  purposes ; 

that^the^  were   *"^>  amongst  Other  things,  in  trust  to  pay  to  and  divide 

not  ent"Jfi<^  ^o  amongst  the  six  beadsmen  of  Daventry  a  certain  portion 

county  as  hold-  q(  the  Said  rents.     The  net  amount  of  rent  received  by 

ing  *•  offices"  ^ 

under  the  18th  the  trustees  is  £100.     The  land  is  let  to  one  William 

section  of  the 

Reform  Act      Boseley.     The  trustees  have  under  the  above-mentioned 

trusts  annually^  for  the  last  twenty  years,  paid  to  each  of 

the  six  beadsmen  the  sum  of  fifty  shillings.     Previously 

to  that  time  the  amount  paid  to  them  was  not  so  large, 

but  the  increase  has  arisen  partly  from  the  rent  of  the 

land  being  raised,  and  partly  from  some  of  the  objects  of 

the  charity  having  ceased  to  exist     No  evidence  was 

given  respecting  the  first  appointment  of  the  six  beads- 

(a)  Cor.  Cockbum,  C.  J.,  mUiamSf  Crowder,  WUlet,  JJ. 
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men  at  JDaventry,  but  from  very  early  times  the  same       1857. 

number  had  been  kept  up,  the  appointment  of  them     f^ulkner 

being  vested  in  the  bailiflf  and  burgesses  of  Daventry^         ^^-^ 

who  were   also  trustees   under  the  wills  of  the   said    Overseers 

OF  Upper 
Edward  and  Mary.    The  beadsmen  are  now  appointed  Boddington. 

by  a  resolution  of  the  corporation  of  JDaventry,  entered 
in  their  minute  book  in  this  form :— "  A.  B,  is  appointed 
a  beadsman,  in  the  place  of  C  i5.,  deceased."  The 
appointment  is  for  life.  All  the  six  persons  objected  to 
have  been  appointed  since  the  passing  of  the  Reform 
Act  Neither  under  the  trust  referred  to  nor  in  their 
character  as  beadsmen  are  they  liable  to  be  called  upon 
to  perform  any  duties  or  services  of  any  kind,  nor  have 
they  in  fact  ever  been  called  upon  to  perform  any. 

On  the  part  of  the  respondents  it  was  contended,  that 
the  persons  objected  to  had  no  estate  either  legal  or 
equitable  in  the  land  out  of  which  the  said  rent  of  £100 
issued,  and  that  if  they  had  it  was  not  of  sufficient  value 
to  confer  the  franchise,  having  been  acquired  since  the 
passing  of  the  Reform  Act, 

On  the  part  of  the  appellants  it  was  contended,  that 
the  persons  objected  to  took,  as  beadsmen,  an  equitable 
estate  in  the  land  of  sufficient  value,  because  the  term 
*^  beadsmen"  necessarily  imported  the  holding  of  a  bene- 
fice, office  or  employment,  having  been  originally  applied 
to  persons  who  were  employed  in  the  pious  office  of 
praying  for  others,  and  upon  whom,  according  to  the 
usage  of  former  times,  benefactions  were  frequently  con- 
ferred. 

The  Barrister  held,  that  the  appellant  had  an  equitable 
estate  in  the  land,  but  that  the  same  had  not  come  to 
him  by  promotion  to  any  benefice  or  office  within  the 
meaning  of  2  WiU.  4,  c.  45,  s.  18,  and  consequently 
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Faul&nbr 

V. 

The 

Oterseeri 
OF  Upper 

BODDINOTON. 


that  his  estate  was  of  insufficient  value,  and  accordingly 
expunged  his  name  from  the  list 

The  name,  residence  and  nature  of  the  qualification  of 
the  appellant  appeared  on  the  list  of  voters  as  follows:^- 


BODDINGTON, 

UPPER. 

Christian 
Name. 

Place 

of 
Abode. 

Nature 

of 

Qaaliflcation. 

street.  Lane  or  other  like  Place  in 
thin  Parish,  and  Number  of  Houses 
(If  any)  where  the  Property  is  situ- 
ate, or  Name  of  the  occupying  Te- 
nant, or  if  the  Qualification  consisU 
of  a  Rent-charge,  then  the  Names 
of  the  Owners  of  the  Property  out 
of  which  such  Rent  is  issuing,  or 
some  of  them,  and  the  situation  of 
the  Property. 

Faulkner, 
William 

Danentry 

Freehold 
Land 

Upper  BoddingtoH, 
William  Baseky, 

HayeSy  Serjt,  for  the  appellant.  The  appellant  and 
the  rest  of  the  persons  objected  to  have  all  been  ap- 
pointed to  their  places  of  beadsmen  of  Daventry  since 
the  passing  of  the  Reform  Act  On  that  the  question 
turns ;  and  that  question  is,  whether  the  appellant,  in  re- 
spect of  this  charity,  holds  a  benefice  or  office  within  the 
18th  section  of  the  Reform  Act,  and  it  is  submitted  that 
he  does,  and  that  he  has  accordingly  a  right  to  vote  for 
the  county.  Simpson  v.  Wilkinson  (a),  the  case  of  Lord 
Burleigh's  beadsmen,  is  the  leading  case  on  the  subject 
of  equitable  estates  as  regards  the  franchise,  but  it  is  not 
necessary  to  refer  more  particularly  to  it  as  the  point  is 
not  open,  the  Barrister  having  found  that  the  appellant 
had  an  equitable  estate  in  the  land.  Before  the  passing 
of  the  Reform  Act  these  beadsmen  would  undoubtedly 
have  had  a  right  to  vote,  and  the  question  is,  whether 
that  right  is  taken  away  by  the  18th  section  of  the 
Reform  Act     Now,  within  the  fair  construction  of  that 


(a)  1  Lutw.  Beg,  Ow.  5 ;  7  M,  8f  Gr,  50. 
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section,  it  cannot  be  maintained  that  the  appeUant,  and       1857. 
persons  situated  as  he  is,  are  within  the  object  of  the 
disfranchising  provisions  of  the  Statute.     The  object  of 


Faulkner 

The 

the  section  is  to  limit  the  right  of  voting  by  freeholders     Oyerseers 

OF  Upper 
for  life.     There  is  an  exception  with  respect  to  lands   Boddinqton. 

and  tenements,  of  which   the  Statute  says,  '^  although 

seised  for  life,  you  shall  be  in  the  actual  occupation  of 

them ;"  there  is  not  to  be  any  voting  by  collusion.     The 

next  exception  is  of  such  lands,  &c.  as  shall  come  to  a 

person  by  marriage,  marriage  settlement  or  devise.    The 

object  had  in  view  in  this  branch  of  the  enactment  was, 

the  prevention  of  colourable  life  estates  being  given  to 

enable  a  person  to  vote.     The  third  exception  is,  of 

estates  for  life  coming  "  by  promotion  to  any  benefice  or 

any   office."     The   Legislature  manifestly  intended  to 

allow  the  franchise  in  all  cases  where  the  party  had  bond 

fide  a  beneficial  estate.     All  the  instances  given  in  the 

section  show  that  to  be  the  case.     All  depends  upon  the 

meaning  which  the  Court  will  give  to  the  term  office. 

Now,  offices  of  which  the  duties  have  partly  ceased,  but 

which  have  themselves  been  kept  up,  are  still  no  less 

offices.     What  the  duties  are  signifies  nothing;  it  is  a 

question  of  bona  fides;  it  may  be  there  are  sinecure 

offices ;  sinecure  offices,  however,  still  exist,  and  are  no 

less  offices  in  the  legal  sense  ;  it  cannot  be  said  that  the 

office  does  not  exist  because  it  has  come,  in  process  of 

time,  to  be  without  duties.     What,  then,  is  a  beadsman, 

or  rather  what  was  he?     Every  authority,  in   terms, 

speaks  of  a  beadsman  as  a  person  who  is  employed  in 

prayer  for  the  good  of  another  person.     Johnson,  in  his 

Dictionary,  defines   the  word,   "  A   man  employed  in 

praying :  generally  in  praying  for  another." 
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[W1LLE81  J.    Read  on.] 

Then  an  authority  is  cited  from  "  The  Faery  Queen:" 

''  An  holy  hospital. 
In  which  seven  beadsmen,  that  had  vowed  all 
Their  life  to  service  of  Heaven's  High  King." 

Then  he  goes  on  to  cite  from  "  The  Two  Gentlemen 
of  Verona:^ 

"  In  thy  danger 
Commend  thy  grievance  to  my  holy  prayer, 
For  I  will  be  thy  beadsman,  Valentine.^ 

Thus  it  was  an  office ;  it  was  an  employment,  duty,  or 
office  to  pray  for  some  other  person. 

[CocKBURN,  C.  J.     No ;  a  man  may  be  devoted  to 
prayer,  and  yet  not  hold  an  office. 


Crowder,  J.  He  would  be  a  beadsman  who  was 
always  praying  for  some  other  person;  that  would  not 
be  an  office.] 

Beadsman  was  a  recognized  status;  the  character 
was  that  of  a  person  who  was  by  profession  engaged  in 
prayer  for  another  person  (a) ;  it  is  in  the  nature  of  an 
office  within  a  liberal  construction  of  the  18th  section 
of  the  Reform  Act.  One  description  of  office  is  that  class 
for  which  k  quo  warranto  will  lie ;  another  is  that  by 
holding  which  a  settlement  may  be  gained.     An  office, 


(a)  Semble,  beadsmen  had  lost 
this  character  by  the  time  of  H 
Eliz.  The  statute  14  EUx,  c.  14. 
An  Act  for  the  Assurance  of  Gifts, 
&c^  made  for  relief  of  the  poor 
in  hospitals,  explains  the  words 


**  master  of  any  hospital,"  con- 
tained in  13  Elix.  c  10,  s.  3,  to 
extend  to  ''all  hospiuls,  maUw 
Dieus,  bead  houses,  and  other 
houses  ordained  for  the  sustenta- 
tation  or  relief  of  the  poor.*' 
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according  to  Johnson* s  explanation,  means  ^'  a  public        1857. 
charge  or  employment;  magistracy;  agency;   peculiar     f^ui^^ker 
use;  business;   particular  employment,"  showing  how         ^' 
very  general  the  term  is.     Cowel^  in  his  Interpreter,    Oybrsbbrs 
says  it  is  "  that  function  by  virtue  whereof  a  man  hath  Boddinotok. 
some  employment  in  the  affairs  of  another,  as  of  the 
king  or  of  another  common  person."     Cruise  (a)  says  it 
is  "  a  right  to  exercise  a  public  or  private  employment, 
and  to  take  the  fees  and  emoluments  belonging  to  it*' 
Blackstone{b)  gives  exactly  the  same  description.  These 
explanations  show  how  large  the  term  is,  and  therefore 
when  the  Legislature  uses  the  word,  speaking  of  any 
benefice  or  office,  it  ought  not  to  be  interpreted  in  a 
narrow  or  illiberal  sense.     This  must  be  an  office  if 
duties  were  once  attached  to  it,  whether  they  remain  or 
not  is  immaterial;  so  emoluments  are  not  intrinsically 
necessary  to  an  office. 

[Crowder,  J.  Can  there  be  an  office  without  emo- 
luments ?] 

A  public  or  private  employment  is  what  seems  to  bf 
defined  to  be  an  office;  it  is  quite  conceded  that  an 
emplo}nment  merely  arising  from  contract  between  the 
parties  does  not  fall  within.  If  it  is  the  duty  of  persons 
to  pray  for  any  one  in  consideration  of  the  emoluments 
they  receive,  and  if  that  goes  on  century  after  century, 
that  is  an  office.  These  persons  are  appointed  for  life ; 
and  their  status  or  holding  is  that  of  an  office  within 
the  Act  of  Parliament.  In  Nares^s  "Glossary*'  it  is  said 
that  a  beadsman  is  an  officer ;  he  derives  it  '^  from  bede, 
a  prayer,  and  from  counting  the  beads,  the  way  used 

(a)  3  JHg€itt  92.  {h)  8  Comment  96. 
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by  the  Romish  Church  in  numbering  their  prayers ;  a 
prayer  man  ;  commonly  one  who  prays  for  another." 

Field.  The  only  way  in  which  Nares  calls  it  an 
office  is  this :  "  The  office  of  a  beadsman  is  thus  ex- 
pressed by  Herrick — 

*  Yet  in  my  depth  of  grief  I'd  be 
One  that  should  drop  his  beads  for  thee.' " 

Hayes.  In  the  construction  of  this  Act  of  Parliament 
the  word  office  ought  to  be  considered  to  have  been 
used  in  its  widest  sense;  it  is  not  used  as  the  word 
office  is  used  in  Courts  of  Justice.  There  are  a  variety 
of  cases  in  which  it  has  been  applied  in  a  wider  sense, 
as,  for  instance,  in  cases  of  schoolmasters,  who  have 
been  held  entitled  to  vote.  Dissenting  ministers  have 
constantly  been  considered,  before  Parliamentary  Com- 
mittees, entitled  to  vote  as  though  they  held  offices.  A 
Roman  Catholic  priest  could  not  be  considered  to  hold 
an  office  legally,  yet  such  votes  have  been  held  good. 
Surely  this  is  as  much  an  office  as  a  parish  clerk  or  a 
sexton,  who  are  officers  recognized  in  Courts  of  Law. 
It  is  difficult  to  see  where  the  line  is  to  be  drawn.  This 
is  in  the  nature  of  a  sinecure  office;  then  it  is  com- 
pletely within  the  spirit  and  intention  of  the  Act  of 
Parliament;  there  always  has  been  a  public  appoint- 
ment to  it ;  it  anwers  the  test  of  bona  fides,  which  is  all 
that  the  Legislature  requires.  The  case  occurs  of  the 
tubman  of  the  Court  of  Exchequer ;  is  that  an  office  ? 
at  any  rate  it  is  a  mysterious  office ;  what  its  duties  are 
it  is  hard  to  say. 


[WiLLES,  J.     I  held  that  office ;  there  is  a  good  deal 
in  the  books  about  it;  it  is  rated  to  the  poor.] 
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The  tenn  "office"  embraces  every  sinecure  to  which        1857. 

there  is  a  regular  appointment;  and  therefore  the  Court     faulkneb 

would  decide  this  case  in  favour  of  the  appellant  x^g 

Overseers 
OF  Upper 
Field,  for  the  respondent,  was  not  heard.  BoDDwaxoK. 

CocKBURN,  C.  J.  I  have  no  doubt  whatever  that  the 
Revising  Barrister  was  right,  and  that  these  persons  are 
not  entitled  to  be  on  the  Register,  under  section  18  of 
the  Reform  Act,  as  holding  offices  within  the  meaning 
of  the  Legislature.  These  persons,  it  seems,  are  to  be 
named  from  time  to  time  by  the  corporation  of  2>a- 
ventry  ;  and  when  appointed  are  entitled  to  a  beneficial 
interest  in  certain  lands;  and  the  question  has  been 
raised  whether  this  is  a  promotion  to  an  office  within 
this  section,  and  I  am  of  opinion  that  there  is  nothing 
to  warrant  the  Court  in  coming  to  the  conclusion  that 
this  is  such  an  office  as  would  give  a  right  to  vote.  I 
am  very  £sLr  from  saying  that  a  beadsman  may  not  be 
entitled  to  vote  in  some  cases,  provided  there  were  such 
duties  attached  as  constituted  the  place  an  office.  Beads- 
men are  persons  who  devote  themselves  to  prayer;  it 
may  be,  in  many  instances,  that  they  were  in  ancient 
times  devoted  to  prayer,  not  for  themselves  merely,  but 
for  others ;  there  is  nothing  in  the  case  here  showing  what 
are  the  duties,  of  these  persons  in  that  respect ;  nothing 
to  indicate  their  holding  of  an  office  of  any  sort.  In 
construing  this  18th  section  we  must  look  at  the  state 
of  things  at  the  time  of  the  passing  of  the  Reform  Act. 
All  duties  of  any  kind,  if  there  ever  were  any,  had  en- 
tirely ceased  as  to  these  places  at  that  time.  These  per- 
sons were  then  and  are  simply  in  the  receipt  of  charity. 
Nothing  has  been  brought  before  us  to  satisfy  us  that 
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th6  relation  which  is  stated  to  subsist  between  a  beads- 
man and  those  who  constitute  him—- that  of  prayer  by 
one  for  the  other — is  sufficient  to  ^ve  the  former  an 
office  in  legal  acceptation. 

Williams,  J.  I  am  of  the  same  opinion  entirely; 
there  is  nothing  to  show  an  office  within  the  section.  I 
quite  agree  that  it  would  be  wrong  to  say  there  may  not 
be  men  called  beadsmen  whose  appointment  would  be  a 
promotion  to  an  office  within  the  section ;  but  at  present 
nothing  points  to  any  person,  corporation  or  institution, 
towards  whom  these  persons  have  any  duty. 

CrowdeRj  J.  I  think  the  Barrister  is  right  There 
was  no  evidence  brought  before  him  to  shon^  this  to  be 
an  office;  it  was  only  said  in  argument  that  beadsman 
necessarily  imported  a  benefice  or  office;  and  there  is 
nothing  brought  forward  to  satisfy  us  that  this  is  an 
office.  I  must  express  my  strong  dissent  from  the  argu- 
ment that  it  was  the  intent  of  the  Reform  Act  to  include 
persons  in  the  situation  of  the  appellant  My  idea  is 
that  his  condition  is  precisely  such  as  those  who  framed 
the  Reform  Act  would  have  most  particularly  have  re- 
pudiated the  idea  of  investing  with  die  franchise ;  per- 
sons in  his  condition  would  have  been  regarded  solely  as 
the  recipients  of  charity. 


WiLLEs,  J.  These  persons  must  have  been,  in  all 
probability,  attached  to  some  ancient  hospital,  to  which 
they  might  have  had  some  duty  to  perform ;  at  present 
they  exist  merely  to  receive  alms ;  tiiey  are  not  officers 
or  anything  like  it     I  am  clear  the  Barrister  was  right 

Appeal  dismissed,  with  costs. 
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West,  Appellant ;  Robson,  Respondent.  -^^«'.  i9. 

T^HIS  was  a  consolidated  appeal  from  a  decision  of  the  Under  a  devise 

JL  ^  ^   ^  ^  of  certain  landa 

Revising  Barrister  of  the  northern  division  of  the  and  tenemenw 

in  the  county 
county  of  Durham.  of  Durham,  and 

_,  1     1       rt  .  1  •  A  1     *^"**  ^^  other 

The  case  stated  the  tacts,  m  substance,  to  be  as  fol-  lands  and  tene« 

I  menta  in  the 

lows  : —  county  of  North' 

Lord  Crewei  being  seised  in  fee  of  certain  lands,  tene-  ^gtees  in  fee 
ments  and  hereditaments  in  the  township  and  parish  of  Xhe  rente  *&! 
Humtanworth,  in  the  county  of  Durham,  and  also  of  o^A«  whole  to 

*  ^  *  .  ^BLj  inter  alia 

Other  lands,  tenements  and  hereditaments  in  the  county  * fVin"'^  '"™ 

of  Northumberland,  by  his  will  dated  24th  June,  1720,  ^  ««ch  of  the 
^  '  '  fellows  of  Zw- 

and  properly  &c.,  devised  all  the  said  lands,  tenements  coin  CoUege, 

0;(/bn/,  all  such 

and  hereditaments  to  five  trustees,  namely,  upon  trust,  annual  pay- 
that  they  the  said  trustees,  and  the  survivors  and  sur-  ceived  by  the  ' 
vivor  of  them,  and  the  heirs  and  assigns  of  the  survivor  colkge^for  the 
of  them,  should  out  of  the  rents,  issues  and  profits  of  to"be^^°loTer 
the  said  lands,  tenements  and  hereditaments  in  the  said  fe^io^^^f^^j^ 
counties.  &c.  for  ever  thereafter  pay,  or  cause  to  be  paid,  ^^^*^  CoUege  are 

'  ^  -^^  '^    '  not  entitled  to 

the  yearly  sum  of  £20  to  each  and  every  of  twelve  votes  for  the 

county  of  DuT' 

exhibitioners  of  Lincoln  College,  in  the  University  of  ham,  either  as 

,  owners  of  a 

Oxford,  which  he  had  already  named  and  appomted,  or  rent-charge  of 

which  he  should  thereafter  nominate  and  appoint,  and  num  each  issu- 

to  each  and  every  of  twelve  exhibitioners  to  be  elected.  In^that  county, 

and  chosen  after  his  decease  as  thereinafter  mentioned  ^tewMchcame 

who  should  be  undergraduate   commoners  in  Lincoln  ^i^e^^Mtm 

College  aforesaid,  and  who  were  or  should  be  natives  of  f°.o®ce,  or  as 

•^  ^  being  seised 

the  diocese  of  Durham,  and,  for  want  of  such,  natives  ^<"'  '»*«  ^  ^^^^ 

to  the  annual 
value  of  40«.  in 
the  county  of  Durham,  within  s.  18  of  the  Reform  Act,  or  within  6  Fiat,  c  18,  s.  74,  the 
relative  values  of  the  estates  in  the  two  counties  being  such,  that  a  less  sum  than  40j.  per 
annum  would  be  payable  out  of  those  in  Durham  towards  the  aggregate  sum  of  i(10  per 
annnm  due  to  each  fellow  out  of  the  whole. 
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1857,  of  Northallertanshire,  Howdenshire,  in  the  county  of 
Wbbt  York,  or  of  Leicestershire,  and  particularly  of  the  parish 
RoBsoN.  ^^  Newbold  Verdon,  or  of  the  diocese  of  Oxford, 
whereof  he  was  formerly  bishop^  or  of  the  county  of 
Northampton,  in  which  county  he  was  born  (with  cer- 
tain directions  and  limitations^  &c.)  Upon  the  further 
trusty  that  the  said  trustees,  their  heirs  and  assigns, 
should  out  of  the  rents,  issues  and  profits  of  the  said 
lands,  &c.  for  ever  thereafter  pay  the  annual  sums  there- 
inafter mentioned,  that  is  to  say,  unto  the  minister  of  the 
parish  church  of  Bamborough,  in  the  county  of  North- 
umberland, and  his  successors,  the  yearly  sum  of  £40, 
and  to  the  minister  of  St.  Andrew's  Church  in  Auckland, 
in  the  county  of  Durham,  and  his  successors,  the  yearly 
sum  of  £30,  and  the  yearly  sum  of  £10  a  piece  for  the 
augmentation  of  two  poor  rectories,  vicarages,  small 
livings  or  curacies  in  the  diocese  of  Durham,  such  as 
he  should  by  any  writing  or  writings,  codicil  or  codicils 
under  his  hand  and  seal,  &c.  from  time  to  time  direct 
and  appoint:  And  in  default  thereof  to  and  for  the  aug- 
mentation of  twelve  such  poor  rectories,  vicarages,  small 
livings  or  curacies  within  the  diocese  of  Durham  afore- 
said, as  the  same  trustees  and  the  survivors  and  survivor 
of  them,  &c.  should  direct  and  appoint ;  and  unto  the 
ministers,  lecturers  or  curates  of  the  parish  of  All  Saints 
and  St.  MichaeVs,  in  Oxford;  of  Tvoyford,  in  the  county 
of  Bucks,  and  of  Comb,  in  the  county  of  Oxford, 
which  belonged  to  Lincoln  College  aforesaid,  and  to 
their  several  successors  for  the  time  being,  the  several 
yearly  sums  of  £10  a  piece  for  catechising  youth  within 
the  same  respective  parishes ;  and  unto  the  poor  scho- 
lars of  Trap  and  Marshall,  in  Lincoln  College,  being 
eight  in  number,  such  annual  sums  as  would  make  up 
and  increase  their  respective  scholarships  to  the  yearly 
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sum  of  £10  a  piece^  including  what  they  then  already  1857. 
respectively  received  on  account  of  their  several  scholar-  ^west 
ships,  to  tlie  intent  that  their  respective  scholarships  romon. 
might  be  all  alike  in  their  respective  yearly  values ;  and 
to  the  Bible  clerk  of  Lincoln  College  such  annual  sum  as 
would  make  up  and  increase  his  salary  to  the  yearly  sum 
of  £10,  including  what  he  then  already  received  on 
account  of  his  clerkship ;  and  also  the  yearly  sum  of  £20 
to  the  rector  of  the  said  college^  and  the  yearly  sum  of 
£10  a  piece  to  e€u:h  of  the  said  fellows  of  the  said  college, 
which  benefactions  he  gave  to  the  said  rector  and  fellows 
of  Lincoln  College  aforesaid,  and  to  the  college  afore^ 
said,  being  the  place  where  he  had  had  his  education, 
and  of  which  college  he  was  first  fellow  and  afterwards 
rector.  And  to  each  of  the  almsmen  and  almswomen  in 
each  of  the  hospitals  of  Durham  and  Bishop  Aiichland, 
of  the  foundation  of  Bishop  Cosens  ;  and  to  each  of  the 
six  almswomen  in  the  hospital  of  JBrachley,  in  the  county 
of  Northampton,  of  the  foimdation  of  his  grandfather 
Sir  Thomas  Crewe ;  and  to  each  of  the  two  almswomen 
in  the  hospital  at  Hinton,  in  the  said  county  of  North- 
ampton, of  the  foundation  of  Elisha  Hele,  Esq.,  the 
several  yearly  sums  of  40s.  a  piece ;  and  to  such  school- 
master of  Newbold  Verdon  aforesaid  for  the  time  being, 
the  yearly  sum  of  £20 ;  and  to  the  trustees  for  the  time 
being  of  the  hundred  of  Sparkenhoe,  in  the  county  of 
Leicester,  for  the  relief  of  the  widows,  orphans  and 
children  of  poor  clergymen  deceased,  and  to  their  suc- 
cessors, the  yearly  sum  of  £10,  to  be  by  the  said  trustees 
and  their  successors  distributed  for  the  relief  of  widows, 
orphans  and  children  of  poor  clergymen  deceased  within 
the  said  hundred,  in  such  proportions  as  the  said  trustees 
and  their  successors  should  think  fit ;  and  unto  the  mi- 
nisters and  churchwardens  of  the  parish  of  Daventry, 
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1857.       in  the  county  of  N6rthanq>tan,  and  to  their  successors, 
^gg^        the  yearly  sum  of  £6,  to  be  by  them  paid  and  applied 
J.  ^'  for  and  towards   the   support  and  maintenance  of  a 

charity  school  to  teach  poor  children  of  the  said  parish 
of  Daventry  to  read  English  and  write:  (all  which 
annual  payments  he  willed  and  desired  should  be  for 
ever  thereafter  paid  in  manner  following :)  that  is  to  say, 
unto  the  said  almsmen  and  almswomen  by  quarterly  equal 
payments  on  the  feasts  of  St,  Michael  the  Archangel ; 
£1^.  Thomas  the  Apostle ;  the  Annunciation  of  the  Blessed 
Virgin  Mary  and  St  John  the  Baptist ;  the  first  pay- 
ment to  begin  and  be  made  at  such  of  the  said  feasts 
which  should  first  or  next  happen  after  his  decease ;  and 
all  the  other  annual  payments  by  half-yearly  equal  pay- 
ments at  the  feast  of  St  Michael  the  Archangel  and  An- 
nunciation of  the  Blessed  Virgin  Mary^  the  first  pay- 
.  ment  thereof  to  begin  and  be  made  at  such  of  the  same 
two  last-mentioned  feasts  which  should  first  and  next 
happen  after  his  decease ;  and  the  said  testator,  by  his 
said  will,  did  will,  order  and  direct  that  all  the  said 
annual  payments  by  him  directed  to  be  paid  to  the  said 
rector,  fellotos,  exhibitioners  and  poor  scholars  of  Lincoln 
College  aforesaid,  and  to  the  said  ministers,  lecturers  or 
curates  of  All  Saints,  St.  MichaeFs,  Twyford  and  Comb 
aforesaid,  and  to  the  Bible  clerk,  should  be  from  time  to 
time  received  by  the  bursar  of  the  said  college  for  the  time 
being  as  other  rents  of  the  said  college  were  by  him  received 
to  be  by  him  paid  for  the  uses  aforesaid,  and  for  no  other 
use  or  uses  whatsoever,  whom  the  testator  thereby  re- 
quired to  give  security  to  pay  the  money  coming  to  his 
hands  by  virtue  of  that  his  will  to  the  uses  aforesaid  to 
the  satisfaction  of  the  rector  and  fellows  of  the  college ; 
and  his  will  was,  and  he  did  thereby  direct,  that  the  said 
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annual  payinents  for  ever  thereafter  should  be  made       1857. 
without  any  deduction  or  abatement  whatsoever  for  taxes,        Z 
charges  or  assessments  for  or  by  reason  of  any  Act  or  ^• 

Acts  of  Parliament  then  already  made  or  thereafter  to  be 
made,  or  by  reason  or  means  of  any  other  payments, 
matter  or  thing  whatsoever,  and  to  begin  to  be  made  in 
manner  as  he  had  thereinbefore  directed. 

Then  followed  directions  for  the  application  of  the 
surplus  rents  after  the  said  annual  payments  should  be 
made,  not  material  to  be  set  out. 

The  will  also  contained  a  clause  for  the  election  and 
appointment  of  new  trustees  from  time  to  time,  on  the 
death  of  any  one  or  more  of  the  trustees  appointed  by 
the  will,  so  as  the  trustees  should  never  exceed  five  in 
number,  and  providing  that  the  rector  of  Lincoln  CoU 
lege  for  the  time  being  should  be  one  of  the  trustees. 
The  will  contains  a  further  clause  directing  that  the 
trustees  for  the  time  being  should  be  satisfied  and  paid 
for  their  charges  and  expenses  which  they  or  any  of 
them  should  be  put  unto,  lay  out  or  expend  in  or  about 
the  execution  of  all,  every  or  any  of  the  trusts  afore- 
said, or  by  reason  of  any  matter  or  thing  whatsoever 
anyways  relating  to  or  concerning  that  his  will,  or  the 
trusts  therein  contained. 

The  trustees  are,  and  have  been  for  several  years  past 
— James  Thompson,  rector  of  Lincoln  College;  Charles 
Thorpe,  William  Nicholas  Darnell,  Henry  George  Lid-- 
dell  and  John  Dixon. 

Hunstonworth  is  a  parish,  and  the  parish  and  town- 
ship are  co-extensiv& 

Liaeoln  College  is  a  corporation  aggregate,  styled 
"  the  warden  or  rector,  and  scholars  of  the  blessed  Mary 
and  All  Saints,  Lincoln,""  commonly  called  Lincoln  Col- 
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1857.       lege;  Rnd  the  rector  and  fellows  are  respectively  mem- 

West        ^^^  ^^  ^^^  body  Corporate. 

RoMON  ^^^  aggregate  amount  of  the  said  several  annual  sums 

so  by  the  said  will  primarily  made  payable  out  of  the 
rents,  issues  and  profits  of  the  said  devised  lands,  tene- 
ments and  hereditaments  in  Durham  and  Northumbef- 
land  is  £740 :  &.  M. ;  and  they  are,  and  always  have  been, 
paid  out  of  a  joint  fund  derived  from  the  rents,  issues 
and  profits  of  the  whole  of  the  said  devised  lands,  tene- 
ments and  hereditaments  in  Durham  and  Northumher- 
land  without  distinction. 

All  the  annual  payments  directed  by  the  said  will  to 
be  paid  to  the  rector,  fellows,  exhibitioners  and  poor 
scholars  of  Lincoln  College^  and  to  the  minister,  lecturers 
or  curates  of  All  Saints,  St.  Michael,  Twyford  and 
Comb  aforesaid,  and  to  the  Bible  clerk,  are  and  always 
have  been  paid  by  the  said  trustees  to  and  received  by  the 
bursar  of  Lincoln  College  for  the  time  being,  to  be  by  him 
paid  to  and  for  the  uses  aforesaid  pursuant  to  the  direc- 
tion of  the  said  will ;  and  the  monies  so  received  by  the 
said  bursar  have  never  been  nor  are  carried  to  the  corpo- 
rate  funds  of  the  college,  but  have  always  been  and  are 
by  him  distributed  amongst  and  paid  to  the  individuals 
entitled  to  receive  the  same  as  directed  by  the  said  wili 
The  rest  of  the  said  annual  sums  are  paid  by  the  trustees 
directly  to  the  parties  entitled  to  receive  the  same.  The 
gross  annual  rental  of  the  said  devised  estates  in  Hun- 
stonworth  amounts  to  £800. 

The  ordinary  management  of  those  estates,  including 
the  collection  of  rents,  costs  the  trustees  from  £S5  to 
£30  a  year,  and  the  repairs  incident  to  the  same  estates 
have,  on  the  average  for  the  last  twenty  years,  cost  the 
trustees  from  £40  to  £50  a  year. 
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The  amount  cf  tke  net  annual  rental  cf  the  Hunttan^ 
worth  estates  is  less  than  the  aggregate  amount  of  the 
said  arninal  eume  charged  on  those  estates  and  the  said 
estates  in  Northumberland. 

Of  the  said  devised  estates  in  Northumberland,  parts 
are  situate  in  the  northern  division  of  the  county  and  the 
rest  in  the  southern  division  thereof.  The  amount  of  the 
gross  annual  rental  of  those  parts  which  are  situate  in 
the  northern  division  of  Northumberland  is  £6,500^  and 
the  annual  expenses  incurred  by  the  trustees  for  the 
ordinary  management  and  i;epairs  of  those  parts  of  the 
property  amount  to  £1^500.  The  gross  annual  rental  of 
diose  parts  which  are  situate  in  the  southern  division  of 
Northumberland  amounts  to  £1^500^  and  the  annual 
expenses  incurred  by  the  trustees  for  the  ordinary 
management  and  repairs  of  those  parts  of  the  property 
amount  to  £400. 

The  qualification^  &c.  of  the  appellant  stood  in  the 
fist  of  voters  thus: — 

HUNSTONWORTH. 


1857. 


Weit 

V. 
ROMOS. 


Name. 

Plao0 

of 
Abode. 

Nature 

of 

Quallflcatlon. 

If  the  Qualification  consists  of  Rent- 
ehATKes,  the  Names  of  the  Owners 
of  the  Property,  out  of  vhich  the 
Rent  is  issuing,  and  the  sitOAtion 
of  such  Property. 

Wathbtam, 
West. 

Oa/ord, 

Rent-cliarge* 

miUam  Nkholat  Darnell,  clerk, 
and  the  four  other  acting  trus- 
tees under  Lord  Crewe's  will. 
Owners  of  the  Property  situate 

It  was  objected  by  the  respondent:— 

1.  That  the  statement  of  the  nature  and  description 
of  the  qualification  of  the  appellant  on  the  register^  as 
apparent  on  the  face  thereof,  was  imperfect  and  defective. 

SL  That  the  qualification  of  the  appellant  as  described 

VOL.  L     D.O.  N 


V. 
ROBBOM, 


148  MICHAELMAS  TERM, 

1857.  in  the  register  was  not  supported  in  fact,  and  that  he 
^^^  had  not  a  suflScient  rent-charge  or  estate  in  Hunston- 
worth  to  qualify  him  to  vote  in  the  elections  of  knights 
of  the  shire  for  the  said  northern  division  of  Durham^ 
because  the  said  rent-charges  issued  out  of  lands  in 
Northumberland^  as  well  as  those  in  Hunsionworth^ 
jointly. 

3.  That  if  the  said  rent-charges  ought  to  be  rateably 
and  proportionably  distributed^  over  each  division,  in  each 
county,  in  proportion  to  the  whole  property,  in  each 
division,  and  if  such  rateable  and  proportionable  appor- 
tionment of  the  said  rent-charges  were  made,  or  if  any 
other  apportionment,  which  could  be  legally  made,  were 
made,  then,  and  in  any  such  case,  the  said  appellant 
would  not  have  a  rent-charge,  out  of  the  lands,  in  the 
parish  of  ffunstontfforth,  of  sufficient  amount  to  qualify 
him  to  vote. 

4.  That  the  interest  of  the  said  appellant  in  his  an- 
nuity was  equitable  merely,  and  that  he  could  not  elect 
to  take  his  annuity  out  of  the  rents  of  the  lands  in  J9im- 
stonworth, 

6.  That,  being  a  member  of  the  corporation  aggregate 
of  Lincoln  College,  the  appellant  has  not  individually 
such  an  estate  or  interest,  in  the  said  annuity,  as  to 
qualify  him  to  be  on  the  said  register  of  voters. 

The  Revising  Barrister  overruled  the  first,  fourth  and 
last  objections,  and  held  the  second  and  third  objections 
to  be  valid,  and  expunged  from  the  register  of  voters  the 
name  of  the  appellant 

The  case  of  another  member  of  Lincoln  College  was 
consolidated  with  the  above. 

Montague  Smith,  Q.C.  {Manistg,  Q.C.,  with  him),  for 


T. 

ROBSOH. 
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the  appellant  The  question  involved  in  the  case  was^  1857. 
were  two  fellows  of  Lincoln  College,  Oxford,  Mr.  West  y^^ 
and  Mr.  Ogle,  entitled  to  vote  for  the  northern  division 
of  the  county  of  Durham,  by  reason  of  their  respective 
interests,  under  the  will  of  Lord  Crewe,  in  lands  in  the 
counties  of  Durham  and  Northumberland.  The  nature 
of  the  property  was,  in  the  third  column  of  the  register 
described,  to  be  rent-charge,  and,  in  the  fourth,  the 
owners  of  the  property,  out  of  which,  &c.,  were  stated  to 
be  William  Nicholas  Darnell,  clerk,  and  the  four  other 
acting  trustees  under  Lord  Crewels  will,  and  the  pro- 
perty out  of  which  the  rent-charge  arose  was  described 
to  be  situate  in  the  parish  of  Hunstonworth,  which  is  in 
the  northern  division  of  the  county  of  Durham.  By  his 
will,  dated  24th  June,  1720,  Lord  Crewe  devised  certain 
lands,  tenements  and  hereditaments  in  the  parish  of 
Hunstonworth,  and  also  other  lands,  tenements  and 
hereditaments,  to  five  trustees,  upon  trust  that  they,  &c., 
their  heirs,  &c.,  should  out  of  rents,  issues  and  profits  of 
the  said  lands,  tenements  and  hereditaments,  for  ever 
thereafter,  pay  or  cause  to  be  paid  (after  making  other 
benefactions  to  certain  exhibitioners  of  Lincoln  College 
and  to  various  incumbents,  and  their  successors,  in  the 
dioceses  of  Durham,  Oxford,  &c.,  and  to  the  bible  clerk 
oi  Lincoln  College,  Oxford),  "  the  yearly  sum  of  £20  to 
the  rector  of  Lincoln  College,  and  the  yearly  sum  of  £10 
apiece  to  each  of  the  fellows  of  the  said  college,  which 
benefactions  he  gave  to  the  said  rector  and  fellows  of 
Lincoln  College,  and  to  the  college  aforesaid,  &c.*' 
These  two  sums  or  annuities  of  £10  are  the  annuities  or 
rent-charges  of  £10  each  now  in  question.  The  testator 
proceeded  to  "will,  order  and  direct  that  all  the  said 
annual  payments,  by  him  directed  to  be  paid  to  the  said 

N  2 
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1857.  rector,  Allows,  exhibitioners  and  poor  scholars  of  Zhh 
^g,^  coin  College^  &c.,  should  be,  from  time  to  time,  reoeiyed 
EoBsoif  ^y  ^^  bursar  of  the  said  college,  for  the  time  being,  as 
other  rents  of  the  said  college  were  by  him  received,  to 
be  by  him  paid  for  the  uses  aforesaid,  and  for  no  other 
use  or  uses  whatsoever  ;*'  and  the  bursar  was  required  to 
find  security  to  pay  the  money  to  the  uses  of  the  wilL 
And  the  will  further  directed, ''  that  the  said  annual  pay- 
ments, for  ever  thereafter,  should  be  made  without  any 
deduction  or  abatement  whatsoever,  for  taxes,  charges  or 
assessments,  for  or  by  reason  of,  any  Act  or  Acts  of  Par- 
liament then  already  made  or  thereafter  to  be  made,  or 
by  reason  or  means  of  any  other  payment,  matter  or 
thing  whatsoever."  These  annual  payments  had,  and 
always  had  been,  and  now  are,  payable  out  of  the  joint 
fund,  made  up  out  of  the  rents,  issues  and  profits  of  the 
estates  in  Thtrham  and  Nartkmmberland^  without  dis- 
tinction. The  two  sums  or  annuities  of  £10  each  had 
always  been  received  by  the  bursar  of  Lincoln  Colhgt^ 
for  the  time  being,  and  had  never  been  carried  to  the 
common  fund  of  the  college,  but  had  been  paid  imme« 
diately  to  the  parties  entitled  to  receive  them. 

The  two  objections  which  had  been  sustained  by  the 
Revising  Barrister,  and  on  which  he  had  expunged  the 
votes,  were :  that  the  appellant  had  not  a  sufficient  rent- 
charge  in  the  parish  of  HuwiontDorth  to  qualify  to  vote 
for  the  county  of  Durham^  because  the  rent-charges, 
already  mentioned,  issued  of  lands  in  NorthumbirUmd  as 
well  as  lands  in  Hunstonworth;  and  also  that  he  had  not 
a  rent^^harge,  out  of  lands  in  the  said  parish,  of  sufficient 
amount  to  qualify  him  to  vote.  Now,  ever  since  the 
passing  of  the  Reform  Act,  the  holders  of  these  annuities 
had  voted  for  the  county  in  respect.    This  is  the  first 
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time  in  which  the  decision  has  gone  in  this  way.  It  1857. 
seemsy  however,  to  be  clear  that  this  is  not  a  devise  to  ^^^ 
the  corporation  of  Lincoln  College;  it  is  a  payment  to  ^-^ 
this  gentleman  in  his  individual  capacity ;  each  of  the 
annuitants  is  to  have  a  sum  certain  paid  directly  to  him. 
With  respect  to  the  amount  of  the  fipeehold,  it  is  also 
clear  that  there  is  enough  to  satisfy  the  Statute,  if  this 
gentleman  has  40«.  a  year,  out  of  the  rent-charge.  This 
is  within  the  exception  of  section  18  of  the  Reform  Act; 
diat  is  a  disabling  clause,  disentitling  any  one  to  vote  for 
a  county  in  respect  of  4Xk.  a  year  in  land,  &c.,  "  except 
the  same  shall  have  come  to  such  person  by  devise.** 
Here  this  rentpcharge  came  to  the  appellant  by  the 
devise  of  Lord  Crewe,  As  to  the  other  objection  that 
this  rent-charge  issues  jointly  out  of  lands  in  Durham 
and  Northumberland^  the  appellant  is  nevertheless  en- 
titled to  vote  in  Durham,  because  he  has  40e.  a  year  in 
that  county  in  respect  of  this  rent-charge.  In  that  view 
it  is  not  necessary  to  consider  the  question  of  whether 
the  whole  of  the  £10  issues  out  of  Durham^  The  argu- 
ment is,  he  has  40;.  a  year  in  Durliam  at  least.  A  rent- 
charge  issues  out  of  every  part  of  the  land  affected ;  and 
this  is  an  equitable  rent-charge.  By  the  will  the  trustees 
are  to  pay  a  yearly  sum  out  of  the  rents,  issues  and  pro- 
fits both  of  the  Durham  and  the  Northumberland  lands. 
That  is  an  equitable  rent-charge,  and  all  the  lands  are 
subject  to  it.  Suppose  there  had  been  no  interposition 
of  trustees,  but  simply  a  gift  out  of  the  lands,  then  it 
would  have  been  a  legal  rent-charge  which  the  annuitants 
themselves  might  levy.  So,  when  trustees  are  inter- 
posed, as  here,  Equity  considers  and  treats  it  as  the  same 
thing.  It  endures  for  ever  a  burden  on  the  land;  so  that 
the  trustees  cannot  sell  it  so  as  to  discharge  it  from  the 
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1857.  rent-charge.  It  is  an  equitable  estate  in  the  appellant 
West  ^  ^^  ^^^^  purpose  of  voting,  and  though  the  annuity  is 
RoMOM.  ^  ^  P^^*^  *^  ^®  bursar  of  Lincoln  College^  he  is  only 
the  hand  to  receive ;  he  must  immediately  hand  it  over 
to  the  person  entitled  to  the  enjoyment  All  the  several 
annuities  to  members  of  Lincoln  College  are  to  be  re- 
ceived by  the  bursar,  and  by  him  paid  over  to  the  uses 
of  the  testator's  will,  and  to  no  other  use  or  uses  what- 
soever.  It  is  apparent,  therefore,  that  the  bursar  is  a 
mere  receiver  appointed  by  Lord  Crewe.  This  rule 
comes  within  all  the  old  Statutes  regulating  county 
votes ;  each  of  these  annuitants  has  405.  by  the  year  in 
respect  of  his  rent-charge  in  this  county.  The  Statute 
8  Hen.  6,  c.  7,  required  knights  of  the  shire  to  be  chosen 
by  people  whereof  every  one  of  them  shall  have  free  land 
or  tenement,  to  the  value  of  40^.  by  the  year,  at  least, 
above  all  charges.  That  Statute  did  not  ascertain  where 
the  estate  was  to  lie.  Then  the  Statute  10  Hen.  6,  c.  2, 
enacted,  that  the  knights  of  all  counties  within  the  realm 
shall  be  chosen  in  every  county  by  people  whereof  every 
man  shall  have  freehold,  to  the  value  of  405.  by  the  year, 
at  the  least,  above  all  charges,  within  the  same  county 
where  any  such  chooser  will  meddle  of  any  such  elec- 
tion; thus  requiring  the  estate  to  lie  within  the  same 
county.  So  the  18  Geo.  2,  c.  18,  s.  6,  required  the  voter 
'  to  have  a  freehold  estate  in  the  comity  for  which  he 
votes,  of  the  clear  yearly  value  of  405.  over  and  above  all 
rents  and  charges,  &c.;  and  that  Statute  regulated  the 
right  of  voting  previously  to  the  Reform  Act;  and  this 
case  is  clearly  within  this  section,  for  the  appellant  has 
405.  a  year  issuing  out  of  lands  in  Durham.  The  rent 
cannot  be  said  to  be  the  less  issuing  out  of  Durham, 
that  it  may  issue  out  of  another  county  also.     Possibly 
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there  may  be  a  right  of  voting  in  respect  of  this  annuity       1857» 
in  each  county.     If  that  result  was  not  intended  by  the        west 
18th  section  of  the  Reform  Act  it  is  ccutu  omissus;  if  not      rohom. 
a  man  may  have  £1^000  a  year  arising  in  this  way  out  of 
lands  in  several  counties,  and  yet  not  have  a  right  to 
vote  at  all.    But  in  fact,  all  that  the  Revising  Barrister 
has  to  inquire  into  is,  whether  the  party  has  a  right  to 
vote  and  to  be  put  on  the  list  of  voters  for  that  county ; 
and  that  he  certainly  has  if  he  has  40«.  by  the  year  in 
this  county.     It  is  obvious  the  £10  in  the  two  counties 
jointly  is  enough  to  give  him  40«.  by  the  year  in  each. 
Therefore  this  appeal  ought  to  be  allowed  and  the  voter 
put  on  the  register. 

Bindmarch  (J.  R.  Davison  with  him)  for  the  re- 
spondent The  Revising  Barrister  has  received  and 
stated  five  objections  to  this  vote;  three  of  those  ob- 
jections he  has  overruled,  two  he  has  acquiesced  in,  and 
acted  upon,  by  expunging  the  name  of  the  appellant 
But  the  appeal  is  against  his  decision,  as  is  stated  in  the 
special  case;  that  is,  against  the  whole  decision;  and  it 
may  be  that  the  Barrister  may  have  overruled  one  or 
more  objections  which  in  truth  are  substantial,  and 
which  would  be  fatal  to  the  vote.  This  shows  that  the 
Court  must  go  into  the  whole  case,  this  being  an  appeal 
against  the  whole  decision,  and  cannot  be  confined  to 
the  consideration  of  the  objections  in  which  the  Bar- 
rister coincided.  It  is  necessary  that  the  Court  should 
have  before  it,  not  merely  all  the  £stcts,  but  all  the  ob- 
jections taken  before  the  Barrister,  in  order  to  give  a  full 
consideration  to  all  the  questions  involved  in  this  matter. 
The  Revising  Barrister  may  be  wrong  in  both  the 
grounds  on  which  he  struck  this  vote  off  the  list,  but 
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1857.  yet  it  might  4q>pear  that  one  or  more  of  the  objections 
West  which  he  overruled  contained  good  grounds  to  invalidate 
the  vote. 


T- 

E0M0«» 


Montague  Smith.  In  Askmore  v.  Zee8(a\  Maule,  J., 
8ay8>  "  We  are  only  authorized  by  6  Vict.  c.  18,  s.  4^ 
to  enter  into  such  questions  of  law  as  are  reserved  by 
the  Revising  Barrister  for  our  opinion/* 

That  is  the  opinion  of  a  very  learned  judgei  but  it  is 
not  the  decision  of  the  Court  The  4&ad  section  em- 
powers any  person  who  shall  have  made  any  objection 
to  any  other  person  as  not  entitled  to  have  his  name 
inserted  in  any  list,  and  who  shall  be  aggrieved  by,  or 
dissatisfied  with^  any  decision  of  any  Revising  Barrister 
on  any  point  of  law  material  to  the  result  of  such  case, 
to  appeal,  &c.  Then  the  Barrister  is  to  state  in  writing 
his  decision  upon  the  whole  case,  and  also  his  decision 
upon  the  point  of  law  in  question  appealed  against,  and 
the  appellant  is  to  make  a  declaration  '^  I  appeal  from 
..this  decision,"  showing  that  it  is  the  whole  decision  that 
is  appealed  against 

[Crowder,  J.  The  appealing  party  appeals  only 
from  that  part  of  the  decision  which  is  against  him;  we 
are  only  asked,  by  the  party  appealing,  to  do  that  which 
he  says  the  Barrister  ought  to  have  done. 

CocKBURN,  C.  J.  The  Revising  Barrisl^r  haa  not 
given  you  leave  to  appeal,  except  on  these  two  grounds 
of  objection.] 

(a)  1  Lutw,  Rtg.  Cat.  S04,  n.  (a){  2  C  iX.  S9,  40. 
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He  says,  in  effect,  for  two  out  of  these  points  of  ob-       1857. 
jection  I  reject  the  votCj  and  I  say  that  the  appellant  is       -^^^^ 
not  entitled  to  vote;  but  when  the  Revising  Barrister      i^^qih 
states  the  case,  as  is  done  here,  setting  down  all  the 
grounda  of  objection  which  were  taken,  the  respondent 
is  entitled  to  the  advantage  of  that  course.    This  ques- 
tion is  of  great  importance  for  the  guidance  of  Revising 
Barristers  in  Aiture. 

[CocKBURN^  C.  J.  There  is  no  instance,  I  think,  in 
which  the  respondent  has  been  allowed  to  go  into  the 
whole  case  in  the  way  you  contend  for.  It  seems  to  me 
that  the  whole  machinery  of  the  4f2ad  section  shows 
that  it  cannot  be  done. 

WiLLES,  J.  Is  this  anything  more  than  a  wrong 
reason  for  the  Revising  Barrister's  decision  ?  If  he  had 
not  given  any  reason,  but  said  '^  I  decide  against  the 
vote,*'  you  would  have  had  open  to  you  to  discuss  all 
the  grounds  of  objection  to  the  vote. 

WiLLiAKs,  J.  My  opinion  agrees  with  that  of  my 
brother  WiUes;  it  seems  to  me  that  the  whole  case  is 
open  before  us. 

CocKBURN,  C.  J.  Certainly,  if  the  Revising  Barrister 
decided  without  any  reasons,  or  if  he  stated  a  ground 
for  his  decision  which  was  a  wrong  ground,  it  would  be 
very  inconvenient  that  the  objector  or  he  who  appeals 
should  be  excluded  from  the  right  grounds.  The  ques- 
tion seems  to  be  whether,  if  we  see  the  Barrister  to  be 
right  in  his  decision,  though  not  on  the  particular 
grounds  assigned,  we  shall  not  uphold  him.] 
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1857.  Montague  Smith.    That  is  not  the  jurisdiction  of  die 

West  Court ;  it  has  only  jurisdiction  to  inquire  into  the  points 
RoBioR.  ^^  ^^^  reserved  by  the  Barrister  for  the  decision  of  the 
Court.  If  the  Barrister  reftises  an  appeal  on  any  givea 
point  of  law  the  Court  cannot  go  into  it  If  the  4^d 
section  does  not  bear  out  this  view,  the  matter  is  cams 
omissus.  It  does  not  appear  that  the  question  has  ever 
been  argued.  The  observation  of  Maule,  J.,  in  Ashman 
V.  Le€S^  already  cited,  was  acquiesced  in  by  counsel. 
The  apped  meant  in  this  section  is  not  an  appeal  from 
the  decision  generally,  but  only  on  the  point  of  law 
reserved  for  the  consideration  of  the  Court  by  the 
Barrister. 

Hindmarch.  The  Barrister  is  bound  to  state  the 
points  of  law  for  the  decision  of  the  Court  Here  he 
has  stated  five  grounds  of  objection.  What  is  the  mean- 
ing  of  making  that  statement  ?  What  but  that  the  Court 
should  have  the  grounds  of  objection  before  them,  and 
hear  the  arguments  in  support  of  them  which  have  been 
brought  forward  before  the  Barrister.  The  4^d  section 
says,  that  the  case  shall  be  stated,  as  nearly  as  conve- 
niently  may  be,  in  like  manner  sA  is  now  usual,  in  stating 
any  special  case  for  the  opinion  of  the  Court  of  Queen's 
Bench,  upon  any  decision  of  any  Court  of  Quarter  Ses- 
sions. That  appeal  is  given  by  Act  of  Parliament;  the 
appeal  from  a  Court  of  Quarter  Sessions  is  not  a  com- 
mon  law  right;  therefore  here  the  appeal  is  to  be  so  con- 
ducted as  an  appeal  from  the  Court  of  Quarter  Sessions. 

[CocKBURN,  C.  J.  The  Revising  Barrister  has  the 
right  of  giving  or  refusing  the  appeal.  Here  he  has 
decided  that  the  vote  shall  be  disallowed,  on  special 
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grounds^  which  he  brings  before  us  in  this  appeal^  which       1857. 
is  founded  on  a  particular  point  of  law.]  Wbmt 


The  section  says,  *'  he  shall  state  in  writing  his  de- 
cision upon  the  whole  case.**  But  what  is  the  reason 
that  he  is  to  state  his  decision  on  the  whole  case^  unless 
that  the  Court  should  have  the  whole  that  is  appealed 
against  brought  before  it?  All  the  rest  of  the  five  ob- 
jectionsy  as  well  as  these  two,  consist  of  points  of  law 
intended  to  be  raised  by  the  objecting  party.  Why  are 
they  to  be  excluded,  since  on  all  of  them  the  Barrister 
has  decided  ?  For  these  reasons  the  respondent  ought 
not  to  be  circumscribed  to  the  two  objections  only. 

[CocKBURN,  C.  J.  We  will  consider  this  point,  which 
is  very  important  If  we  think  it  necessary  to  hear  you 
further  we  will  do  so ;  at  present  you  may  go  on  with 
the  principal  question.] 

The  first  objection  is,  that  the  £su;ts  do  not  show  that 
the  appellant  has  a  rent-oharge  at  all;  perhaps  it  may 
not  be  open  at  this  stage  to  say  that  there  is  a  misde- 
scription in  the  Register ;  that,  at  present,  the  respondent 
is  excluded  from,  because  he  is  excluded  firom  discussing 
the  first  objection.  On  the  second  objection,  however, 
it  is  contended  that  what  appears  on  the  fisice  of  tl^ 
Register  is  not  borne  out  by  the  facts.  The  fourth 
column  states  the  nature  of  the  qualification;  it  states 
that  to  be  a  rent-charge:  but  the  evidence  before  the 
Revising  Barrister  was  that  this  payment  issued  out  of 
lands  lying  in  the  county  of  Northumberland,  at  or  in 
this  parish  of  Hunstonwarth.    However,  a  rent-charge  is 


V. 
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1887.       h  freehold;  therefore  that  irould  not  be  a  bad  qttalificfr- 
y^^„        tion  on  the  fece  of  it,  but  here  it  is  not  stated  whether 
ji  ^  it  is  a  rent-oharge  in  fee,  or  in  tail,  or  for  term  of  years, 

though  this  the  description  colttmn  manifestly  ought  to 
have  done.  It  is  to  beg  the  question  to  call  this  a  rent- 
charge  ;  for  a  rent-charge  is  a  rent  issuing  out  of  land 
on  which  the  owner  of  the  rent-charge  has  a  power  to 
kvy  a  distress;  Co.  Litt.  14Sb,  144a.  All  the  autho- 
rities on  the  subject  since  Coke^i  time  say  the  same. 
To  be  a  qualification  at  all  it  ought  to  have  been,  and 
so  ought  to  have  appeared  to  be,  on  the  Register  a  firee- 
hold  annuity  issuing  out  of  land,  and  continuing  for  life 
at  least  This,  however,  is  no  rent-chargej  because  there 
is  no  power  of  distress. 

[CocKBURN>  C.  J.  Will  you  discuss  it  thus  ?  Is  It 
such  an  interest  issuing  out  of  land  as  gives  the  right  to 
vote  ?  Assuming  the  whole  to  arise  in  HuneUmwartht 
is  there  a  sufiicient  interest  to  give  a  vote  ?] 

It  is  contended  there  is  not  The  trustees  here  have 
the  whole  control  over  the  property ;  they  deal  with  it 
as  they  will;  the  surplus  monies  are  divided  as  the  will 
prescribes ;  there  are  certain  trusts  as  the  destination  of 
the  surplus  rents  and  profits.  The  question  is,  where  does 
the  trust  attach  ?  The  trust  is  executed  on  the  land  itself 
in  fiivour  of  the  cestui  que  irueie  in  genersl ;  but  that  is 
not  the  case  here,  the  trust  attaches  on  the  money  itself. 
If  the  cestui  que  trust  has  power  to  control  the  property 
and  deal  with  it,  he  has  the  right  to  vote ;  if,  for  in- 
stance, he  had  the  right  to  say  to  the  trustee,  give  me 
up  the  property  and  let  me  deal  with  it^  then  he  has  a 
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right  to  rote.  This  point  is  not  without  snthority  j  it  is  1857. 
to  be  found  decided.  In  BKgh  v.  Brent  (a)  the  question  vTbst 
waa,  under  the  Statute  of  Frauds^  whether  the  property  a^ilioir. 
of  the  shareholders  in  Chelsea  WaUrworla  were  or  were 
not  real,  so  as  to  pass  by  a  will  not  executed  according 
to  that  Statute.  A  testator  having  made  his  will  in  such 
a  manner  as  was  enough  to  pass  personalty,  but  not 
enough  to  pass  realty,  the  question  was  refisrred  to  the 
full  Court  of  Exchequer  by  Mr.  Baron  Alderson  sitting 
in  Equity,  and  they  decided  those  shares  to  be  per- 
sonalty, not  realty.  That  case  has  a  perfect  resemblance 
to  this  in  this  respect  Here  there  is  a  vesting  of  the 
realty  in  the  trustees,*with  a  right  to  the  surplus  rents. 
So  in  the  Chelsea  Waterworhs  Case,  the  land  was  con- 
veyed to  the  corporation  in  trust  for  the  whole  body, 
namely,  the  shareholders;  the  land  was  vested  in  the 
corporation,  and  they,  after  paying  all  expenses,  were 
bound  to  pay  over  to  the  shareholders  the  surplus.  The 
cases  are  precisely  parallel.  Here  it  is  submitted  that 
the  Revising  Barrister  finds  all  the  &cts  in  £sivour  of 
the  objecting  parties.  If,  however,  the  third  be  found 
in  favour  of  the  party  objecting,  that  amounts  to  saying 
that  the  quantity  of  estate  in  Hunstanworth  does  not 
suffice  to  qualify  the  appellant  to  vote  for  the  county. 
The  apportionment  of  the  rent-charge,  if  made  at  all, 
must  needs  be  made  rateably ;  for  if  not  made  rateably, 
what  other  rule  can  be  adopted?  A  party  cannot  be 
allowed  to  say,  **  I  will  take  my  rent-charge  out  of  one 
county  and  not  out  of  another."  In  Hunstonworth 
the  whole  value  of  the  property  charged  is  £1,500  a 
year ;  the  whole  value  of  the  property  in  Northuwher^ 

(a)  2  F.  ^  MU  Exch,  Eg.  268. 
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1857.  land  is  £6^500.  The  proportion  in  Hunstonworth  is 
West  ^  ^^^^^  ^  thirteen.  That  would  not  give  iOs.  a  year; 
RoMON.  ^^  would  be  less  that  one  to  four;  if  so  that  would 
be  less  than  40s,  a  year,  and  would  give  no  vote«  even 
on  the  contention  of  the  appellant  But  it  is  said 
these  parties  are  entitled  by  devise.  The  terms  of  the 
Statute,  however,  could  not  be  extended  fiirther  than,  to 
the  case  of  a  devise  to  a  person  by  name ;  it  was  never 
the  intention  of  the  Legislature  that  any  person,  who 
might  at  any  time  after  the  passing  of  the  Act,  become  a 
fellow  of  this  college,  should  be  entitled  to  vote  in  re- 
spect of  this  annuity,  by  reason  of  it  having  originated 
in  a  devise.  It  cannot  be  said  to  come  to  the  appellant 
by  devise  in  the  sense  of  the  section ;  it  comes  to  him 
by  virtue  of  his  appointment  as  a  fellow  of  the  college; 
there*  is  no  complete  title  without  appointment  to  the 
fellowship.  Nor  can  he  be  said  to  take  ''  by  reason  of 
any  promotion  to  any  .benefice  or  office,"  words  which 
also  occur  in  the  same  section.  It  is  not  found,  (as  it 
ought  to  have  been  to  let  in  this  interpretation)  on  the  fiice 
of  the  special  case  reserved,  that  a  fellowship  is  an  office 
at  all.  At  any  rate  it  cannot  be  said  that  the  appellant 
comes  to  the  annuity  by  virtue  of  a  devise  merely ;  two 
things  must  concur ;  not  oifly  is  there  the  devise,  but  the 
appointment  to  the  fellowship,  necessary  to  complete  the 
title  to  the  annuity.  A  greater  objection  is,  that  it  is  not 
stated  on  the  case,  whether  the  appointment  is  for  a  term 
of  years  or  for  life.  Then  the  appellant  must  be  shown 
to  have  £10  a  year  at  least,  and  it  appears  that  he  has 
not  408.  a  year  in  this  parish. 

[CocKBURN,  C.  J.    A  great  deal  may  turn  on  the 
tenure  of  this  fellowship.    An  almost  universal  tenure 
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of  fellowships  is^  that  the  holder  should  take  Holy  Orders  1857. 
— a  tenure  founded  on  something  that  must  happen— not  ^^^ 
that  may,  but  that  must  happen.]  _.  ^• 

To  have  a  vote,  the  appellant  must  have  £10,  at  least, 
in  this  county ;  if  the  case  were  as  put  on  the  other  side, 
a  person,  in  respect  of  a  £10  value  left  in  this  way, 
might  have  a  vote  for  every  county. 

[CocKBURN,  C.  J.  Suppose  the  funds  appropriated 
to  these  payments  totally  failed  in  one  county,  the  trus- 
tees, from  the  funds  in  the  other  county,  might  make  a 
good  payment  of  the  annuity ;  or,  for  instance,  if  the 
estate  in  this  county  were  let  to  a  tenant,  and  he  ran 
away,  and  no  sufficient  distress  were  left  on  the  pre- 
mises, the  trustees  must  say  there  is  nothing  to  be  got 
this  year  from  the  Durham  property,  therefore  we  can 
only  pay  you  such  a  proportion  of  the  £10  as  is  due 
from  the  Northumberland  property.] 

A  similar  question  arises  with  respect  to  the  annual 
expenses  of  management,  and  there  is  no  doubt  they 
are  greater  in  one  case  than  in  the  other.  In  fact,  this 
annuity  is  not  an  interest  in  land;  the  words  in  the 
section  are  'Mands  or  tenements  in  the  county;**  can 
this  rent-charge  be  called  land  or  tenement  in  this 
county  ? 

Montague  Smith.  On  the  point,  whether  the  oppo- 
site side  is  at  liberty  to  go  into  the  grounds  of  the  objec- 
tions which  the  Revising  Barrister  has  overruled,  the 
appeal  seems  only  to  be  given  on  the  point  of  law  which 
the  Barrister  reserves  for  the  decision  of  the  Court,  but 
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1857.  not  on  the  whole  of  the  case.  That  may  pertiapa  be 
yf^  a  clumsy  way  of  disposing  of  the  matter,  but  that  is  all 
RoMON.  *^*  ^^  ^^  S^^^s ;  for  the  Barrister  has  a  cUseretion 
given  him  whether  he  shall  allow  an  appeal  or  not 
Then  he  is  to  set  out  so  much  of  the  evidence  as  rektes 
to  the  point  of  law  which  he  haa  reserved ;  he  is  not 
required  to  set  out  the  evidence  which  relates  to  the 
points  which  may  have  been  the  grounds  of  objection 
overruled,  and  which  it  may  be  impossible  for  the  Court 
to  decide  without  having  the  facts  found  and  brought 
before  them.  Bui  to  come  to  the  substantial  points  which 
have  been  discussed;  different  objections  have  been 
mixed  up  together  in  the  argument  for  the  respondent 
As  to  the  amount  of  the  annuity,  and  whether  40i.  a  yesr 
will  suffice,  it  is  submitted  as  perfectly  dear,  that  Ais 
case  is  within  the  exception  in  the  clause  in  the  Refonn 
Act,  and  that  a  sufficient  value  is  made  out,  because  the 
annuity  arising  out  of  lands  in  this  county  is  ckarly 
worth  at  least  409.  by  the  year  free  of  all  taxes,  &c,  and 
the  property  comes  by  devise,  within  the  meaning  of  the 
section,  to  each  of  the  fellows  of  this  coUq^e.  It  is  said 
the  appellant  does  not  take  merely  by  devise,  but  the 
Statute  does  not  say  that  The  object  is  to  prevent  frau- 
dulent annuities  of  40s.  a  year  being  made  the  ground 
of  claims  to  vote ;  and  where  a  sum  or  annuity  is  held 
like  this  band  Jide  by  devise,  it  is  widiin  the  meaning  of 
the  Legislature.  A  benefice  is  something  to  which  emo- 
lument  attaches,  and  originally  it  meant  something  to 
which  emolument  in  knd  attached ;  and  this  might  per- 
haps be  considered  as  a  benefice,  and  so  £ei11  within  other 
words  in  the  section ;  but  it  is  not  necessary  to  say  whe- 
ther this  is  a  benefice  or  office,  for  the  appellant  takes 
this  property  by  devise  within  the  form^  words  ol  the 
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ezcq>tion*  As'  to  the  amount  of  ikt  app^Hanf  0  hoMtng;  1857. 
it  is  found  that  Ae  total  amount  of  the  chftrgteff  on  the  ^^^ 
hLiAimI)urhem^MdNortkuniberhndwe£740'^^^^^  ^  ^' 

iBGlbdhig  the  sppeHanlV  iSKha  jitear,  ahd  al^  the  £10 
a  year  of  the  partj^  whose  case  19  conaoHdiltedr  with'  hiir« 
Now  Ibe  grosa  aiinual  frntaP  of  the  deVised  cstafea  in 
Sunstanworth  pari(Sh  ia  £800;  abd  die  Rerising  Barrister 
fisda  ibat  the  ordinary  exp^aea  of  uuinagemeiit  of  tbea^ 
eatatea;'  including  the  eoUeetion  of  rents  which  ciHnea 
to  ££6  or  £80  a  year,  and  rep^ra  of  from  £40  to  £50 
a  year,  oause  a  deduction  of,  at  the  outside,.  £80  a*  year, 
leavifig  not  tesa  thasi  £7S0  a  year  as  the  net  iflisues'  and- 
profits,  so  that'  it  is'  impoasible  to  sfay  that  there  i«f  not 
sufficient  interest  in  this  parish  to  give  a  right  to  vote. 
Then-  it  is  said  thia  is*  not  a  reht-charge,  and*  there  is 
a  iuikdeacri|)tioil  of  the  qualification,'  for  that  it  k  not 
a  rent-charge  because  the  appellant  has  no  power  to  dia^ 
train.  But  certainly  this  is  an  equitable  annuity  or  rent- 
chaige;  it  ia  a  cheirge  on  land ;  it  may  be  conceded  it  is 
not  a  legal  ledt-ehanrge,  but  it  iaan  equitable  interest  in 
land,  and  that  is  as  good  as  a  legal  rent-charge  for  thi<a 
purpose.  The  case  of  Baxter  v.  Brawn  (a),  is  somewhat 
like  thk^in  pvincij^Ie.^  There  freehold  realty  was  held 
b}ra  jknrtaershap,  and' each  partner  was  consider^  to 
hafve  a  sAiave  ihthe  realij^,  adeovdiiig  tb  the  arloOnt  held' 
by  him  in  the  partxierbhip,  and  each  entitled  aecor dingly! 
to  vote.  So  here  the  appellant  holds  a  share,  in  the  rents, 
isBuea  and  proftfes  of  the  lands  in  jSmafoviwor^A,  stiffi- 
cieat  to  entitle  him  to- VotR  That  ease  is  the  stronger, 
becauEse  by.  tfie  partnership  deed  it  was  agreed  that  the 
land  held  by  die  partnership  should  be  treated  as  pier« 

(a)  7  ir.  4-  Or.  196; 
VOL.  I.      D.O.  O 
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1857.       sonalty,  but  the  Court  said  the  only  question  was,  wfae- 
^^^^        ther  each  took  such  an  interest  as  entitled  him  to  vote, 
_  ▼•  and  it  was  considered  that  each  had  a  seisin  in  equity. 

In  the  case  of  Ashmore  v.  Lees  (a),  a  great  deal  of  dis- 
cussion took  place  on  this  point,  and  on  the  question  of 
annuities  out  of  land,  and  there  such  an  annuity  is 
treated  as  a  perfectly  good  title  to  vote,  provided  it  fur- 
nished £10  a  year,  and  there  the  interest  was  an  equitable 
interest  merely.  But  further,  an  annuity  chargeable  to 
a  greater  amount  than  40f.  a  year  on  land  in  Durham 
gives  a  vote  for  Durham  ;  it  is  not  the  less  charged  on 
land  in  Durham  that  it  is  charged  also  on  land  in  Ncf' 
thumberland ;  it  is  charged  per  my  et  per  UnU. 

[CocKBURN,  C.  J.  If  the  trustees  think  proper  to 
pay  the  appellant  his  annuity  out  of  the  Northumberhmd 
lands,  he  must  take  it.] 

It  is  said,  on  the  other  side,  that  the  annuity  cannot 
be  apportioned  on  the  two  estates,  or  that,  if  it  can,  it 
must  be  apportioned  only  in  a  particular  way. 

[WiLLEs,  J.     In  Uivis  v.  WaUon  (i),  where  the  sub- 
ject of  apportionment  of  a  rent-charge  was  a  good  deal 
discussed,  Parker  B.,  says — "  The  rent  is  charged  on  all 
the  manor  and  every  part  and  parcel  of  it."] 
• 

The  presumption  will  be  in  favour  rather  than  against 
the  franchise ;  and  this  is  a  perfectly  hon&  fde  case ; 
therefore  arguments  drawn  from  possible  abuse  are  not 
applicable. 

(a)  1  Lutw.  Reg.  Cat.  S(H.  (6)  6  M.  1^  W.  255. 


XXI.  VICTORIA.  166 

[Williams,  J.    This  is  not  an  annuity ;  it  is  merely       1867. 
a  right  to  receive  so  much  of  the  profits  annually.  wm 


WiLLEs,  J.  You  must  make  out  a  trust,  otherwise 
the  devise  under  which  you  claim  cannot  he  sustained, 
because  the  person  to  whom  the  devise  is  made  would 
be  quite  uncertain. 

CocKBURN,  C.  J.  It  is  not  an  ordinary  equitable 
estate.] 

That  which  gives  me  an  equitable  interest  in  land  to 
the  extent  of  £10,  must  be  held,  both  in  law  and  equity, 
to  be  an  annuity  charged  on  land.  In  truth,  the  doctrine 
of  apportionment  does  not  arise  at  all  in  this  case.  The 
calculation  of  the  other  side,  by  which  it  is  first  insisted 
that  the  apportionment  must  be  made  in  a  particular 
way,  and  then  shown  that  on  such  footing  there  would 
not  be  4/Os.  a  year  in  this  parish,  is  perfectly  arbitrary ; 
for  the  relative  values  of  the  estates  is  taken  as  the  basis 
of  this  calculation ;  but  why  is  the  Court  obliged  to  look 
to  the  relative  values  ?  The  only  thing  is  to  see  whether 
the  estate  in  each  county  is  sufiicient  to  give  the  appel- 
lant 40».  a  year  in  each  county.  As  to  the  objection  that 
this  fellowship  is  not  an  ofiice  for  life,  that  has  no  force 
as  an  objection  now,  for  all  the  grounds  of  objection, 
taken  before  the  Barrister,  assume  that  it  is  an  office  for 
life.  The  Court  will  take  judicial  notice  that  a  fellow- 
ship may  be  for  life.  As  to  going  into  the  other  three 
grounds  of  objection  it  would  be  monstrous,  if,  contrary 
to  the  practice  hitherto,  the  appellant  should  be  allowed 
to  raise  these  objections  at  the  last  moment    Though  it 
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1857*'      is  a  difficult  case,  and  one  of  the  first  bnpression,  the 
Wi*f'       judgment  ought  to  be  in  fiivour  of  the  franchise. 

RoaMMft^ 

Cur.  adv.'VulL 

The  judgment  of  the  Court  was  now  delivered  {Jwnt 
12th,  1858):— 

CocKBURN,  d  J.  It  appears  from  <he  case,  as  stated, 
that  Lord  Crewe,  by  his  will  in  1720,  devised  oertain 
lands  and  tenements  in  the  township  and  parish  of 
HunMianworth^  in  the  county  of  Dwham,  and  also  other 
lands  and  tenements  in  the  county  of  Nctihwrnbeflcmiy 
to  five  trustees  in  fee,  upon  tk-ust,  out  of  the  rents,,  issuer 
and  profits  thereof,  to  pay  certain  specified  annual  suvs 
to  twelve  exhibitioners  of  Lincoln  College,  Oa^&rd;  to 
the  ministers  of  certain  parishes;  to  certain  scholars';  to 
the  bible  clerk  and  to  the  rector  of  LineolM-  College. 
''And'  the  yesriy  erum  of  £10  apiece  to  eaeh  of  the  said 
fdlowB  of  the  said*  college."  And  the  testator  directed 
that  all  the  anniial  payments  to  be  made  sho«dd  be 
received  by  the  bursar  of  the  college  for  the  time  beiiigi 
and  paid  over  by  him. 

The  two  claimants,  whose  votes  are  rejected  by  the 
Revising  Bamrister,  were  fellows  of  Lincoln  College, 
claiming  to  vote  for  the  county  of  Durham,  as  reeipieats 
of  £10  per  annum,  under  Lord  Crewe's  wiU. 

The  question,  h»  to  their  right  to  vote,  arises  undtfr  the 
18th  sectioa  of  the  2  Wili  4,  c  45. 

It  was  contended,  first^  diat  the  claimants  had  a  right 
to  vote  as  owners  of  a  rent-charge  of  £-10  per  anB«m 
issuing  out  of  lands  in  Utrham.  But  it  is  clearly  not  a 
rent-<^arge,  there  being  no  power  of  distress.   Moreover, 
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it  appeajTB,  upon  tbe  oafie,  that  the  aimoal  «uins  payable  1SS7. 
under  the  will  amount  to  ^740,  and  the  iirhole  net  pro-  ^^^ 
eeeda  of  the  lands  in  Durham  are  leas  than  that  am,  so  ^  J^ 
that  they  would  be  insuffident  to  pay  tiae  whole  of  such 
annual  svsMy  and  oonsequendy  the  claiimants  mioet  re* 
cake  less  tfian  their  £10  per  annum. 

Next  it  was  contended  that  (he  claknaats  had  a  right 
to  vote  as  for  an  estate  which  came  to  them  ^  by  devise.*' 
They  were  elected  to  their  fellowahips,  and  then  became 
entitled  to  the  annual  payment  imder  Lord  Orew€*s  wilL 
We  are  clearly  of  opinion  that  this  is  not  an  estate 
coning  to  them,  ^  by  devise,**  within  the  meaning  of  the 
18di  secti(Hu 

It  was  ftirther  contended,  that  the  fellowship  was  '^an 
office,^  within  the  meaning  of  that  section.  We  are 
clearly  of  opinion  that  it  is  not. 

The  only  remaii^ng  question  under  that  section,  and 
which  was  principally  argued  before  us,  was,  whether 
the  claimants  were  seised,  for  life,  of  any  freehold  lands, 
of  the  vfdue  of  40f .  per  annum,  in  the  county  of  Durham, 
of  which  they  were  in  the  actual  and  hoTiA  fde  occupa- 
tion. It  was  contended  for  the  appellants,  that  they 
were  seised,  for  life,  of  lands  in  Durham^  to  that  amount, 
as  cestui  que  trusts,  in  the  actual  receipt  of  the  rents 
and  profits  thereof,  and  that  this  would  entitle  them  to 
vote  within  the  provisions  of  the  74th  section  of  the 
6  Vict.  c.  18.  Although  £10  per  annum  could  not  be 
realized  from  the  lands  in  Durham  if  all  the  annual 
payments  were  made  out  of  that  county;  yet  it  was 
clear,  that  much  more  than  40«.  per  annum  could  be  so 
realized. 

But  it  was  answered  by  the  respondents,  that  the 
annual  sums  payable  out  of  the  lands  in  both  counties 
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1857,  must  be  rateably  apportioned  to  the  amounts  respectively 
'Z~  received  from  the  lands  in  each  county.  And,  if  so,  as 
^J^^  it  appears  from  the  case,  that  the  net  proceeds  of  the 
lands  m  Durham  are  at  most  £735  per  annum,  and  the 
net  proceeds  of  the  lands  in  Northumberland  £5,600, 
the  proportion  between  the  two  sums  being  as  that 
between  seven  and  eight ;  it  follows,  that  a  much  less 
sum  than  40s.  per  annum  would  be  apportioned  from  the 
lands  in  Durham  to  the  payment  of  the  appellant's  £10 
per  annum. 

It  was  much  disctissed  before  us,  whether  the  appel- 
lants could  be  considered  as  cestui  que  trusts,  in  the 
actual  occupation  of  any  part  of  the  land,  so  as  to  be 
entitled  as  freeholders  at  alL  But  we  think  it  unne- 
cessary to  decide  that  point,  because  we  are  of  opinion, 
that  assuming  them  to  be  such  freeholders,  the  lands  in 
the  two  counties  must  be  deemed  to  be  rateably  appor- 
tioned for  the  payment  of  the  annual  sums  under  the 
will,  and  that  consequently  the  appellants  would  not 
have  freeholds  of  the  value  of  40s*  per  annum  in  the 
county  of  Durham. 

We  think,  therefore,  the  Revising  Barrister  was  right 
in  disallowing  the  votes,  and  we  give  judgment  for  the 
respondents,  but  without  costs. 

Judgment  for  the  respondents. 
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Rogers,  Appellant;  Harvey,  Respondent. 
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Nov.  11. 


THIS  was  an  appeal  from  the  decision  of  the  Revising  ^.,  being  lessee 
.  n  -M-r         /»     y  ®^*  housc  and 

Bamster  for  the  town  and  county  of  Haverfordwest  mill  for  a  term 

.  The  case  stated^  in  substance^  as  follows: —  years,  at  £350 

At  a  Court  held  before  me,  the  Revising  Barrister  for  termlnaWe'on 

the  town  and  county  of  Haverfordwest,  Job  Harvey,  jn^to'pwtoer- 

Jesse  Harvey  and  Joshua  Harvey  duly  claimed  to  be  J^in^the  busU 

inserted  in  the  list  of  £10  occupiers  for  the  parish  of  St.  "«".  ""^'^^  ^« 

*  *^  carries  on  at 

Martin.     In  each  of  their  respective  claims  the  nature  the  premises: 

they  live  in  the 

of  their  qualification  was  described  as  one  undivided  house  with 

,     him,  each  of 

fourth  part  of  house  and. mills.     The  house  and  mills,  in  the  four  pay- 

ni'iii-  t  -       1      n  ing  one-fourth 

respect  of  which  the  claims  were  made,  consisted  ol  one  of  the  ex- 
building  jointly  occupied  for  many  years  by  the  claim-  ceivlng  one- 
ants  and  their  father  Benjamin  Harvey,  under  the  fol-  wofits-^the^ 

lowing  circumstances  :—«/oAn  Evans,  the  owner  in  fee  ou^'oHhe  part- 
nership funds, 
but  by  the  father,  who  alone  is  recognized  as  the  tenant  of  the  premises  by  the  land- 
lord :—f{i?U,  that  B.,  C.  and  D.  had  each  a  right  to  a  vote  for  the  borough,  within  which 
the  premises  were  situate,  as  occupiers  of  one  undivided  fourth  part  of  the  house  and  mill. 
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1858.  of  ^c  premises,  granted  a  lease  of  them  to  Thomas 
rJ^^^^Ts  ^^d  for  ninety-nine  years,  terminable  on  the  dropping 
of  two  lives,  at  a  yearly  rent  of  £350,  payable  at  the 
usual  quarter  days,  with  a  covenant  by  the  lessee  against 
underletting,  without  licence  in  writing  of  the  lessor, 
with  a  proviso  for  re-entry  on  breach  of  any  of  the  cove- 
nants. After  this  lease  was  granted  (about  1830),  Ben- 
jamin Harvey  came  into  occupation  of  the  premises  by 
permission  of  Lloyd,  and  paid  the  same  rent  of  £350  to 
John  Evans;  and  on  the  ^rd  November,  1836,  Thomas 
Lloyd,  with  the  consent  in  writing  oiJohn  Evans,  leased 
to  Benjamin  Harvey  for  ninety-nine  years  from  the  29th 
September  then  last  past,  terminable  on  the  dropping  of 
the  same  two  lives,  at  £350  rent,  payable  at  the  four 
usual  quarter  days,  with  a  like  covenant  against  under- 
letting, and  proviso  for  re-entry ;  and  the  rent  continued 
to  be  paid  by  Beyamin  Harvey  to  Evans  as  before. 
In  1842  the  three  claimants  entered  into  partnership 
with  their  &ther  in  the  business  of  paper  makers.  There 
was  no  deed  of  partnership  or  agreement  in  writing. 
They  all  four  built  another  mill  at  their  joint  expense, 
and  carried  on  one  business  at  the  two  mills.  An  ac- 
count was  regularly  kept  of  the  receipts  and  expenditure, 
and  once  a  year,  at  first  in  December,  and  afterwards  in 
April,  they  balanced  accounts  of  receipts  and  expendi- 
ture, and  the  profits,  after  deduction  of  the  expenditure, 
were  divided  equally  between  the  four.  The  rent,  though 
payable  quarterly,  was  only  paid  twice  a  year,  in  the 
Spring  and  July,  When  Mr.  Evans  was  at  Haverford- 
west on  other  business,  he  received  the  rent  due  at  those 
times  at  the  mill.  Entries  were  made  in  a  page  of  the 
partnership  book,  the  page  being  headed  "John  Evans, 
Esq.," — paid  rent  so  much,  with  the  date,  and  to  each 


XXII.  VICTORIA.  171 

entry  Mr.  Evans  put  his  signature  on  the  receipt  of  the        1858. 

amount  paid.      These  payments   of  rent  were  carried       T 

regularly  to  the  account  of  expenditure,  and  were  de-  ^• 

Harvey. 
ducted  annually  from  the  gross  profits,  along  with  the 

other  items  of  expenditure.  The  four  partners  lived 
together  in  the  house,  and  the  household  expenses  were 
carried  to  the  partnership  account  Up  to  Midsummer, 
1857,  the  business  had  been  carried  on  in  the  name  of 
Benjamin  Harvey  alone.  At  that  time  the  firm  appeared 
publicly  as  Harvey  and  Sons,  and  the  licence  from  the 
Excise  was  granted  to  the  four.  The  rent  continued  to 
be  paid  in  the  same  manner  as  before.  Evans  became 
aware  of  the  existence  of  the  partnership  some  time  pre- 
vious to  1851,  and  Lhyd  was  aware  of  it  from  the  first 
in  1842.  From  Midsummer,  1 857,  the  four  partners  were 
rated  for  the  premises,  and  all  the  necessary  rates  had 
been  paid.  The  premises  were  of  more  than  the  clear 
yearly  value  of  £40.  Thomas  Rogers  duly  appeared  as 
objector,  and  it  was  urged  on  his  behalf  that  the  claim- 
ants did  not  occupy  as  tenants,  as  required  by  the  2 
Will.  4,  c.  45,  s.  27.  On  behalf  of  the  claimants  it  was 
argued  that  they  were  either  joint  tenants  with  Benja-- 
min  Harvey y  or  were  his  under-tenants.  The  cases  of 
Rex  V.  DttTw  Tew{d)y  Rex  v.  Smmer(b),  and  Rex  v. 
Tunbridffe(c)  were  cited.  The  Barrister  decided  in 
favour  of  the  franchise,  that  the  claimants  occupied  as 
tenants,  and  inserted  their  names  on  the  list.  The 
question  for  the  opinion  of  the  Court  is,  whether  the 
relation  of  landlord  and  tenant  was  created  between  the 
claimants  and  any  one  by  the  above  facts,  so  as  to  en- 
title them  to  vote  under  statute  2  Will  4,  c.  45,  s.  27. 
If  the  Court  shall  be  of  opinion  in  the  negative,  the 

(a)  1  Burr,  S.  C.  899.  (b)  6  T,  R,  554.  (c)  6  B.  Sg  Cr,  88. 
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1858.  Register  is  to  be  amended  by  striking  out  the  names  of 
Rogers  ^^  three  claimants  from  the  above  list.  The  validity  of 
^  ^'  the  three  claims  having  been  decided  on  the  same  point 

of  law,  the  appeals  vtrere  consolidated. 

Welsby  {W,  8.  Owen  with  him)  for  the  appellant 
The  objection  in  this  case  is  founded  on  the  27th  section 
of  the  Reform  Act  (2  Will  4,  c.  45,  s.  27).  That  section 
gives  the  franchise  in  every  city  or  borough,  returning  a 
member  or  members,  to  every  male  of  full  age,  &c.,  who 
shall  occupy  within  it,  as  owner  or  tenant,  any  house, 
warehouse,  counting  house,  shop  or  other  building,  being 
either  separately  or  jointly  with  any  land  within  such 
city,  &c.,  of  the  clear  yearly  value  of  not  less  than  £10, 
if  duly  registered,  &c. ;  and  the  objection  was,  that  the 
claimants  Job  Harvey,  Jesse  Harvey  and  Joshua  Harvey 
did  not  occupy  the  above-mentioned  premises  as  tenants, 
as  required  by  the  said  section.  This,  it  is  submitted,  is 
a  valid  objection :  for  these  persons,  on  the  facts  dis- 
closed by  the  case,  cannot  be  said  to  occupy  according 
to  the  enactment,  either  as  tenants  of  the  £sLther  JBen- 
jamin  Harvey  or  as  joint  tenants  with  him.  Their 
proper  relation  is  that  of  assigns  to  Benjamin  Harvey^ 
who  comes  in  in  the  relation  of  tenant  to  Mr.  Evans,  to 
whom  he,  Benjamin,  pays  rent  If  not,  are  they  joint 
tenants  with  their  &ther  to  Mr.  Evans  ?  Now,  in  all 
cases  under  this  section  there  must  either  be  an  express 
tenancy  or  facts  from  which  a  tenancy  may  be  implied. 
But  here  there  is  clearly  no  express  tenancy  between 
the  claimants  and  Mr.  Evans :  for  it  is  not  even  stated 
that  Mr.  Evans  was  aware  of  their  occupancy  of  the 
premises.  Then  there  are  manifestly  no  facts  from 
which  a  tenancy  can  be  implied :  on  the  statement  in  the 
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case  it  appears  to  be  a  case  of  assignment  from  the  1858. 
fiither  to  them.  Mr.  Evans,  it  appears^  comes  down  rqoers 
twice  a  year  to  receive  the  rent,  which  is  paid  to  him, 
and  then  he  signs  a  receipt  in  a  book,  not  saying  from 
whom  he  received  the  rent  This  entry  is  made  on 
a  page  of  what  is  called  the  partnership  book.  It  is 
plain  that  the  fact  of  the  partnership  between  the 
claimants  and  their  father  goes  no  way  at  all  to  constitute 
a  tenancy  between  the  claimants  and  Mr.  Evans,  or 
between  them  and  their  father.  Then  it  is  found  that 
the  four  are  rated  for  the  premises :  but  rating  is  no 
test  of  tenancy.  Heath,  appellant,  Haynes,  respond- 
ent (a),  which  arose  on  the  same  section,  is  in  point 
What  the  Court  said  there  in  disallowing  the  claims  is 
equally  true  here  :  "  They  occupy  ;  but  there  appears  to 
be  no  relation  of  landlord  and  tenant  by  express  agree- 
ment :  and  no  such  relation  arises  by  an}^  implication 
.  •  .  .  Cases  of  rating  to  the  poor  under  the 
43rd  Eliz.  have  been  urged  as  affording  a  guide  in  such 
cases  as  this :  but  the  provision  of  that  Statute  is,  that 
persons  shall  be  rated  as  occupiers,  without  saying  that 
their  occupation  is  to  be  either  as  tenants  or  as  owners  : 
if  the  Reform  Act  had  used  the  like  expressions  those 
cases  might  have  been  in  point  to  show  that  the  brethren 
here  were  entitled  to  vote,  but  they  have  no  application 
to  questions  arising  under  the  words  of  this  section." 
If  it  is  said  that  they  are  under-tenants  to  Benjamin 
Harvey  that  does  not  advance  the  case  :  for  there  must 
be  either  an  express  contract  of  tenancy  between  the 
four  and  some  one  else,  or  facts  from  which  such  a 
tenancy  may  be  implied.      Benjamin  cannot  be' both 

(a)  A^.  4- Gra.  99,  117. 
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1858.       lessor  and  lessee  for  this  purpose.     He  could  not  di&- 
train  for  the  rent  pf  the  sons. 


Rogers 

V. 

Harveyi 


Power,  Q.C,  for  the  respondents.  The  three  sons 
are  in  occupation  of  the  premises  as  much  as  the  fourth 
tenant^  the  Either.  Who  pays  the  rent  to  the  original 
landlord  ?  All  the  four.  Each  of  the  four  occupies  an 
undivided  fourth  part  of  the  premises :  they  each  pay 
rent:  each  is  rated  to  the  poor.  Although  in  point 
of  fact  the  three  pay  their  shares  of  the  rent  to  their 
father  in  the  first  instance,  yet  substantially  and  in  law 
each  of  them  pays  his  fourth  part  to  Mr.  JSvans.  The 
settlement  cases  cited  before  the  Barrister,  in  principle^ 
govern  this.  In  those  cases  it  is  enough  if  the  tenant 
occupies  as  tenant,  as  is  the  fact  here.  To  these  may  be 
added  Rex  y.  Olastonbury  (a).  In  Rex  v.  Duns  Tew  (i), 
the  question  was,  whether  a  partner  occupied  as  a  tenant 
The  landlord  never  recognized  any  one  else  but  one 
of  the  partners,  not  the  partnership,  as  tenant :  yet  Uie 
Court,  after  time  taken  to  consider,  held  that  the  partner 
must  be  considered  as  tenant  of  his  co-partner.  Here 
the  Barrister  draws  the  conclusion  that  there  is  a  bon&fide 
payment  of  rent  by  all :  and  all  are  undoubtedly  rated  and 
they  are  treated  as  a  partnership  by  the  Excise.  Rex 
V.  The  Inhabitants  of  Seamer  (c)  is  to  the  same  effect. 
There  one  brother  took  a  farm  of  the  owner  at  £176  a 
year  rent:  another  brother,  John,  agreed  to  live  with 
him  and  be  joint  tenant  of  the  stock  and  farm,  but  did 
not  consider  himself  as  tenant  to  the  owner.  The  Court 
were  of  opinion  that  the  case  was  governed  by  that 

(a)  \B.SfA,  481.  Sayer,  R.  211. 

(b)  1  Burr,  Set.  Cat.  898 ;  S.  C.  (c)  6  T.  R.  65i. 
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of  Rex  V.  Duns  Tew;  and  Lord  Kenyan  said^  whether  1858. 
John  were  considered  as  a  joint  tenant  with  his  brother,  r^^^^^ 
or  as  tuider-tenant,  he  equally  gained  a  settlement.  ^^J; 
These  cases  are  commented  on  in  Elliott  on  Registra- 
tion (a).  He  says :  "  Where  the  owner  of  a  house  wishes 
to  create  a  joint  tenancy  between  himself  and  partners, 
the  usual  form  is  for  him  to  demise  to  a  trustee,  who 
then  demises  to  the  firm,  by  which  means  a  joint  tenancy 
is  created  between  them,  and  all  the  partners  occupy 
with  equal  rights  over  the  whole  house.  But  it  would 
rather  appear  that  without  such  form,  where  the  owner 
or  lessee  of  a  house,  &c.,  does  any  act  which  in  point  of 
law  amounts  to  a  demise  of  an  undivided  moiety  thereof 
to  another  person,  which  gives  such  other  person  an 
equal  right  with  himself  over  the  whole,  they  become 
tenants  in  common  of  the  house,  SacJ"  The  arrange* 
ment  here  was,  that  the  fiither  was  to  be  the  tenant 
of  the  landlord,  and  that  the  sons  were  to  be  joint 
tenants.  I  am  not  pressed  by  the  difficulty  of  a  distress 
for  the  rent  by  the  father :  there  was  just  the  same  diffi- 
culty in  the  settlement  cases.  There  is  always,  it  may 
be  admitted,  a  great  difficulty  about  a  partner,  in  such  a 
case,  enforcing  his  remedy  by  distress  for  rent  in  arrear. 
The  &ther  in  this  case  lets  to  each  of  his  co-partners  an 
undivided  fourth  part  of  the  premises;  he  keeps  one- 
fourth  part  himself. 

[WeUby.    That  is  not  found.] 

[CocKBURN,  C.  J.  In  point  of  fact  he  divests  himself 
of  his  own  interest  and  lets  the  sons  in,  only  reserving 
one-fourth.] 

(a)  Page  209. 
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1858.  He  pays  the  whole  rent  to  Mr.  JEhans,  and  he  receives 

T  three-quarters  of  it  from  his  three  sons  :   the  fiict  of  the 

„  ▼•  whole  rent  being  paid  by  him  is  found :   and  the  part- 

nership  book  shows  that  the  sons  pay  each  his  quarter. 

[CocKBURN,  C.  J.  The  rent  is  paid  to  Mr.  Evans  out 
of  the  partnership  funds.  Rex  v.  The  Inhabitants  of 
Tunbridge(a)  does  not  apply.] 

If  I  show  that  on  all  occasions  the  four  act  and  are 
treated  as  a  partnership,  that  they  are  rated  as  such  and 
always  considered  to  be  a  partnership,  and  consider 
themselves  to  be  one,  that  is  sufficient  to  satisfy  the 
27th  section.  This  case  is  submitted  to  be  utterly  un- 
distinguishable  in  principle  from  die  settlement  cases. 

[Williams,  J.  Unquestionably  in  some  of  the  settle- 
ment cases  the  Court  say  you  may  treat  a  partner  with 
the  real  tenant  as  a  tenant  at  will  to  him;  but  J  do 
not  know  whether  that  statement  was  necessary  for  the 
decision  of  those  cases.] 

At  any  rate  all  the  cases  of  settlement  say  that  there 
must  be  an  occupancy  as  tenant.  Archbolds  Poor  Laws, 
593,  8th  edit,  collects  the  authorities.  In  the  Duns 
Tew  case,  and  in  the  case  of  Rex  v.  The  Inhabitants  of 
Seamer,  the  whole  question  was  that  The  law  of  set- 
tlement, as  there  understood,  was  that  the  party  must 
occupy  as  tenant  The  Reform  Act  was  not  intended 
to  restrict  the  franchise.  Why  therefore  should  it  have 
a  stricter  interpretation  given  to  it  than  the  Settlement 
Act?    If  these  persons  have  a  tenancy,  which  would 

(«)  8  B.  ^  C.  83. 
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give  a  settlement,  why  should  they  not  be  construed  to  1858. 

have  a  tenancy,  which  gives  a  vote  under  the  Reform  r^^^^^]J 

Act  ?    If  they  have  an  independent  character,  in  what  ▼• 
character  is  it  ? 

[Williams,  J.  It  may  be  that  they  occupy  by  the 
permission  of  the  person  who  pays  the  rent] 

If  that  were  so,  his  permission  could  give  them  no 
right  of  settlement ;  but  the  Court  of  Queen's  Bench 
have  held  in  two  cases,  in  circumstances  identical  with 
the  circumstances  of  this  holding,  that  such  tenants  do 
gain  a  settlement ;  therefore  their  occupancy  is  not  per- 
missive. 


[Byles,  J.  Rex  V.  The  Inhabitants  ofSeamer  (a)  does 
not  at  all  decide  that  occupancy  as  tenant  is  necessary.] 

In  that  case  it  is  submitted  the  question  was,  is  there 
an  occupancy  ?  and  the  Court  said  the  party  was  either  a 
joint  tenant  or  an  under-tenant.  They  considered  it  to 
be  too  plain  for  argument.  The  Reform  Act  must  not 
be  construed  so  as  to  restrict  the  franchise. 

Webby,  in  reply.  The  settlement  cases  do  not  apply ; 
for  "every  one  who  is  settled  as  a  native,  householder, 
sojourner,  an  apprentice  or  servant  for  a  month  at  the  least, 
shall  be  held  to  be  settled"  (6).  The  word  "  renting  "  is 
not  to  be  found  in  the  Statute.  It  is  true  that  this  set- 
tlement is  most  generally  considered  to  be  acquired  by 
renting,  because  the  renting  shows  the  occupation  to  be 

(a)  6  T.  R.  554.  Inhabitants  of  HeUham,  2  B.  4*  Ad. 

(b)  Per  Parke,  B.,  in  Rex  v.  The      627. 
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1858.  independent  and  for  the  conyenience  of  the  occupier^ 
jtjjQg^g  and  not  for  that  of  the  landlord ;  and  on  this  principle 
Harvet.  ix^&ny  of  the  cases^  where  a  distincti(m  has  been  taken 
between  an  occupation  as  tenant  and  an  occupation  as 
servant,  proceed.  The  Statute,  however,  does  not  re- 
quire that  there  should  be  an  occupation  as  tenant,  but 
merely  a  coming  to  settle  (a).  Those  cases  show  clearly 
that  the  essential  under  the  Reform  Act  is  not  the 
question  under  the  Statute  of  Charles  II.,  and  therefore 
no  aid  can  be  derived  from  those  decisions  to  the  case 
of  the  other  side.  The  whole  argument  seems  to  be 
founded  on  cases  decided  in  the  middle  of  last  century ; 
and  in  1796,  where  Lord  Kenyan  followed  a  decision  of 
Mr.  Justice  Denison  on  the  words  of  a  Statute  which 
are  totally  different  from  those  employed  in  the  Reform 
Act ;  and  there,  it  is  to  be  observed,  Mr.  Justice  Denwm 
treats  the  party  as  a  tenant  at  will  only.  Now,  so  fiir 
are  the  earlier  settlement  cases  from  being  authority  on 
the  question  before  the  Court,  that  they  are  no  longer 
law  on  settlement  questions  since  the  cases  to  which 
I  have  referred. 

[Crowder,  J.  They  are  authority,  at  least,  that  the 
state  of  things  which  we  have  here  constitutes  a  tenancy ; 
if  that  were  so  at  that  time  of  day,  it  must  be  so  now.] 

How  can  such  facts  as  are  here  stated  raise  the  im- 
plication of  a  tenancy  ?  It  must  be  put  either  that  diey 
have  become  joint  tenants  to  Mr.  JEvans,  or  that  Ben- 
jamin  Harvey  has  let  to  somebody  something  or  other; 

(a)  Per  Lord  Denman,  C.  J.,  in  Rex  v.  The  InhabitmUt  tff  St,  Mary, 
NewingUm,  6  B.  Jf  Ad.  544,  545. 
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but  of  the  partnership  he  is  one  member.     Is  this^  then,        1858. 
a  letting  to  the  partnership  ?  Rogers 


[Williams^  J.  A  tenant  at  will  may  be  without  pay- 
ment  of  rent  at  all.  Supposing  that  the  father  said  to 
his  three  sons, — "  I  am  liable  to  Mr.  JSvans ;  I  hereby 
demise  to  you  the  whole  premises  as  tenants  at  will.** 
What  would  be  the  effect  ? 

CocKBURN,  C.  J.  What  he  intended  to  do  was  to  let 
to  them,  reserving  to  himself  a  part ;  he  seems  to  have 
intended  to  demise  to  them  at  will  jointly  with  himself. 

Byles,  J.  What  is  the  consequence  if  A,,  seised  in 
fee,  demises  the  premises  to  himself  and  B.  at  will,  no 
rent  being  reserved?] 

It  would  be  an  inoperative  demise,  as  far  as  A.  was 
concerned,  at  least.  In  the  case  of  joint  tenancy,  the 
property  gives  them  all  votes,  provided  that  the  whole 
may  be  divided  into  as  many  £10  occupancies  as  will 
give  each  a  vote.  My  learned  friend  cited  JEUiott  on 
Registration,  but  the  first  part  of  the  passage  he  read 
makes  rather  against  him. 

[CocKBURN,  C.  J.  I  am  of  opinion  that  the  Revising 
Barrister  is  right.  The  cases  which  have  been  referred 
to  in  the  argument  from  the  6th  Vol.  of  the  Term  Re- 
ports and  other  books  are  authorities  in  point,  although 
the  terms  of  the  Statute,  on  which  those  decisions  pro- 
ceeded, and  those  of  that  which  we  are  now  considering, 
are  not  identical.  It  is  plain  that  what  the  Court  was 
considering^  in  those  cases,  was  whether  there  was  a 


V. 

Harvey. 
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1858.  tenancy  at  that  time  existing  so  as  to  confer  a  settlement, 
U^Qg^g  it  being  assumed  that,  to  give  a  settlement,  a  tenancy  of 
Harvkt  P^^  ^^  least  must  be  made  out  It  is  not  necessary  here 
to  inquire  whether  those  decisions  as  to  the  settlements 
there  involved  were  right ;  for  I  think  we  must  assume 
that ;  and  there  is  no  reason  why  this  Statute  should  be 
construed  more  strictly  than  the  settlement  law,  but  I 
am  very  &r  from  throwing  any  doubt  on  the  decisions  of 
the  Court  of  Queen's  Bench  in  those  cases.  What  has 
been  thrown  out  by  my  brother  Byles,  in  the  course  of 
the  argument,  is  quite  sufficient  to  justify  them.  Here 
the  facts  must  be  taken  to  be  that  Benjamin  Harvey^ 
being  sub-lessee  of  this  lease,  subdemises  in  undivided 
shares,  and  though  it  is  true  that  a  man  cannot  become 
lessee  to  himself,  yet,  so  far  as  relates  to  other  parties,  I 
see  no  reason  why  such  demise  should  not  enure  to  their 
benefit,  and  in  that  case  all  would  be  tenants  and  oc- 
cupiers, so  as  to  entitle  them  to  votes  under  the  S7th 
section  of  the  Reform  Act 

Williams,  J.  I  am  of  the.  same  opinion.  I  under- 
stand the  facts  of  the  case  to  be  these :  the  father  of  the 
three  claimants,  Benjamin  Harvey^  is  either  under- 
tenant or  assignee  of  a  lease  made  by  John  Eoans: 
Harvey  takes  his  sons  into  partnership,  and,  it  being 
necessary  for  the  conduct  of  the  business  so  to  do, 
occupies  the  mill  jointly  with  them.  Then  the  question 
is,  what  is  the  legal  position  that  the  father  puts  his  sons 
in,  under  this  arrangement?  My  first  impression  was, 
that  he  alone  was  tenant  of  the  4>remises  and  the  soxis 
occupiers  by  his  permission.  Now  the  question  was 
exactly  similar  in  its  nature  on  which  the  opinion  of  the 
Court  of  Queen's  Bench  was  taken,  in  the  case  of  Rex 
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y.  The  Inhabitants  of  Dung  7Vir(a)^  already  referred  1858. 
to.  There  the  original-  tenant  took  in  a  partner,  he  rogbei 
being  the  only  tenant  on  the  farm  in  the  first  instance ;  „  ^- 
the  landlord  knew  this  man  Ooodwin  exclusively  as 
his  tenant,  and  had  nothing  ^yhatever  to  do  with  the 
other,  whom  Goodwin  took  in  as  partner  m  the  farm, 
and  whose  name  was  Quffkyns.  The  Court,  after  time 
taken  to  consider,  gave  judgment,  showing  that  they 
thought  Quffkyns  to  be  a  tenant;  for  they  say,  ^^We 
are  all  of  us  of  opinion  that  Ghiffkyns  gained  a  set- 
tlement ;  for  we  consider  him,  being  taken  in  partner  by 
Goodwin,  as  having  an  interest  in  the  farm,  at  least  as 
tenant  at  will  to  Goodwin  of  the  moiety,''  &c.  Here, 
in  like  manner,  the  sons  must  be  taken  to  be  in,  at  least, 
as  tenants  at  will  to  the  £sither,  each  of  an  undivided 
fourth  part  of  the  premises.  The  above  decision  was 
recognized  in  the  Court  of  Queen's  Bench  in  the  subse- 
quent case  of  Rex  v.  The  Inhabitants  of  Seamer  (6),  and 
we  cannot  avoid  conforming  to  it 

Crowder,  J.  I  own  that  at  first  I  was  inclined  to 
think  that  the  facts  of  this  case  did  not  show  a  tenancy, 
but,  after  more  consideration,  I  am  unable  to  avoid 
arriving  at  the  conclusion  adopted  by  the  other  members 
of  the  Court,  that  conclusion  being  founded  on  the  two 
cases  which  have  been  referred  to  by  my  brother  Wil- 
liams, and  the  facts  of  which  I  consider  to  be  quite  un- 
distinguishable  from  those  of  the  case  before  the  Court. 
It  is  true  that  those  decisions  were  upon  questions  of  the  * 
settlement  of  paupers,  and  it  has  been  said  to-day  and 
before  now  to  be  unnecessary,  under  the  Settlement  Act 
of  Charles  II.,  to  prove  any  tenancy;  but  it  is  perfectly 

(a)  1  Burr.  Set,  Cos.  399.  (6)  6  T,  R,  554. 


V. 

Harvet, 
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1858.  clear  that,  in  the  case  in  Burrow's  Settlement  Cases^  all 
P^^Qgj^g  parties  assumed  it  to  be  necessary  that  a  tenancy  should 
be  established,  and  so  in  the  case  in  the  Term  Reports. 
These  cases  show  that  a  person,  taking  a  farm  and  then 
introducing  another  into  partnership  with  himself,  confers 
upon  the  other  such  a  tenancy  as  entitles  him  to  a  settle- 
ment. The  question  is  here,  whether  a  tenancy  in  the 
three  sons  was  established  ?  We  cannot,  I  think,  with- 
out overruling  these  cases  which  have  been  cited  to  us, 
say  that  these  three  sons  who  were  introduced  into  part- 
nership and  became  equally  interested  in  these  premises 
with  their  fether,  the  whole  partnership  paying  the  rent 
out  of  the  partnership  funds,  were  anything  else  than 
tenants,  and  the  Barrister's  decision  seems  to  me  to  be 
perfectly  correct. 

Byles,  J.  On  the  decisions  come  to  in  the  cases 
cited  by  Mr.  Power,  and  especially  on  that  from  Bwr- 
row's  Settlement  Cases,  I  think  the  Barrister's  decision 
is  correct  Mr.  WeUhy  urges  that  in  those  cases  it  was 
not  at  all  necessary  to  decide  whether  there  was  a  tenancy 
or  not,  but  the  Court  in  each  of  them  thought  it  was 
necessary  to  decide  that,  and  it  was  the  very  point  before 
the  Court.  The  sons  seem  to  me  to  be  tenants  in  com- 
mon of  undivided  shares  of  the  farm.] 

Power  asked  for  costs,  citing  De  Soinville,  appellant, 
Arnold,  respondent  (a) ;  and  Clark,  appellant,  TTSc  Over- 
seers  of  Bury  St,  Edmunds,  respondents  (ft). 

The  Court,  after  consulting  with  Master  Cancellor, 
ordered  that  the  appeal  should  be 

Dismissed  with  costs. 

(a)  1  C.  B.,  N.  S»  22.  (b)  Id.  38. 
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HowiTT,  Appellant;  Stephens,  Respondent  (a). 

T^HIS  was  an  appeal  from  a  decision  of  the  Revising 
Barrister  for  Huntingdonshire,  by  which  the  appel- 
lant's name  had  been  struck  off  the  list  of  claimants  to 
vote  for  that  county.  Jhe  Barrister  had  granted  a  case 
for  the  opinion  of  this  Court,  which,  in  substance,  stated 
as  follows  : — At  a  court  held,  &c.,  the  name  of  Henry 
Howitt  was  duly  objected  to. 

In  the  list  of  claimants  for  the  parish  of  St.  Neots,  in 
the  said  county,  the  name  appeared  as  follows : — 


Christian  Name 

and  Surname 

of  each  Voter  at 

full  length. 

Place 

of 
Abode. 

Nature 

of 

Qualification. 

Street,  Lane  or  other  like  Place,  la 
this  Pariah  (or  Townihip),   and 
Number  of  House  (if  any),  when 
the  Property  is  situate,  or  Name 
of  the  Property,  if  known  by  any, 
or  Name  of  the  occupying  Tenant ; 
or,  if  the  Qualiflcation  consist  of 
a  Rent-charge,  then  the  Names  of 
the  Owners  of  the  Property  out 
of  which  such  Rent  is  issuing,  or 
some  of  them,  and  the  Situation 
of  the  Property. 

HowUt,  Henry 

St.Keots 

£50  occupier 

Cambridge  Road, 

It  appeared  that  the  claimant  had  occupied,  for  a  suf- 
ficient time  prior  to  the  31st  July  last,  a  farm  on  the 
Cambridge  Road,  in  the  parish  of  St.  Neots,  for  which 
he  was  band  fide  liable  to  a  yearly  rent  of  not  less  than 
£50.  The  objection  taken  was,  that  the  qualification, 
as  stated  in  the  third  column,  was  insuiRcient,  and  the 
Barrister  was  applied  to,  on  behalf  of  the  claimant,  to 
amend  the  qualification  by  striking  out  "£50,"  and 
inserting  in  lieu  thereof  "  farm  as,"  so  that  the  qualifica- 

(a)  Cor.  Williams,  Crowder,  Byles,  JJ. 


Nov,  15. 

In  the  state- 
ment of  a  claim 
to  vote  for  a 
county  in  re- 
spect of  a 
qualification  as 
occupier  of 
land  at  a  £50 
annual  rent, 
under  s.  20  of 
2  WilU  4, 
c.  45,  it  is  suf- 
ficient to  fiU 
up  the  third 
column  of  the 
claim  with  the 
words  "  farm 
as  occupier." 

Where  in 
such  a  case  the 
entry  in  the 
third  column 
was  "  £50  oc- 
cupier," and 
the  Barrister 
expunged  the 
name  under 
the  former  part 
of  the  40th 
section  of  the 
Registration 
Act,  it  was 
held  that  he 
ought  to  have 
amended  under 
the  latter  part 
of  that  section, 
by  substituting 
the  words 
"  form  as**  in- 
stead of  <«£50,*' 
and  that  the 
same  must  be 
restored  to  the 
list. 
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1858.  tion^  as  amended,  would  stand  thus, — ''&nn  as  occu- 
HowiTT  pi^r  9"  ^^^  ^6  h^l<li  ^^^^  under  the  40th  section  of  the 
Stephens.  Registration  Act,  he  had  no  power  to  do  so,  *and  he 
expunged  the  name  from  the  list  If  the  Court  shall  be 
of  opinion  that  the  qualification,  as  stated  in  the  list,  is 
sufficient,  the  name  is  to  be  reinstated  in  the  list ;  or,  if 
the  Court  shall  be  of  opinion  that  the  Barrister  had 
power  to  amend  the  qualification,  then  the  third  colimm 
to  be  amended  as  above  stated. 

Stevenson,  for  the  appellant  As  regards  county  votes 
this  is  a  new  question:  all  the  cases  that  have  come 
before  the  Court  hitherto  have  been  cases  of  claims 
to  borough  votes.  If  the  case  of  Wood,  appellant.  The 
Overseers  of  Willesden,  respondents  (a),  should  be  relied 
on  for  the  respondent,  the  answer  is,  that  there  the  ques- 
tion reserved  was  a  question  of  &ct :  the  matter  in  dis- 
pute there  related  to  the  second  column  of  the  claim ;  it 
had  nothing  to  do  with  the  description  of  qualification 
in  the  third  column :  also,  it  was  an  objection  to  the  old 
Register.  Daniel,  appellant,  Complin,  respondent  (ft), 
points  out  the  distinction  in  respect  of  occupancy  be- 
tween borough  votes  and  county  votes  of  that  class.  In 
that  case,  Cresswell,  J.,  said,  "  It  seems  to  me  that  the 
words  ^  nature  of  qualification'  mean  the  nature  of  the 
thing  occupied,  whether  it  be  a  house,  warehouse, 
counting  house  or  shop,  and  consequently  that  the  pro- 
perty only  need  be  described,  and  not  the  nature  of  the 
party's  interest  in  the  premises.  In  describing  the 
qualification  of  the  county  voter,  a  statement  of  the 
nature  of  his  title  is  essential,  and  is  evidently  required 
by  the  form  given  in  No.  3,  Schedule  (A.)  stat  6  VicL 

(a)  1  Lutw.  Reg.  Cos.  814.  (6)  1  Luiw.  Reg.  Cos.  264. 


HOWITT 
▼. 

Stephen*. 
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cap.  18 ;  the  heading  of  which  states  that  the  claim  is  1858. 
made  in  respect  of  property.  But  when  a  party  claims  ' 
to  vote  for  a  borough  in  respect  of  the  occupation  of  pro- 
perty, it  is  only  necessary  to  point  out  the  property 
which  is  occupied."  So  here  all  that  is  necessary  is  to 
indicate  the  property  which  is  occupied,  and  that,  it  is 
submitted,  is  sufficiently  done  here  by  the  statement  in 
the  third  column. 

[Williams,  J.  The  difficulty  here  lies  in  the  way  in 
which  the  Revising  Barrister  has  stated  the  case :  he  is 
asked  to  amend,  so  as  to  make  the  entry  in  the  third 
column  stand  "  farm  as  occupier,"  instead  of  "  £50  oc- 
cupier;" but  he  refused  to  make  the  amendment  and 
expunged  the  name :  therefore  he  thought  the  filling  up 
of  the  third  column  was  an  insufficient  statement  of 
qualification, — was  an  illegal  statement  of  qualification ; 
because  by  the  40th  section  of  the  Registration  Act,  he 
is  to  •*  expunge  the  name  of  every  person  whose  qualifi- 
cation, as  stated  in  the  list,  shall  be  insufficient  in 
law."] 

The  case  does  not  state  whether  the  name  was  ex- 
punged on  that  ground,  or  because  "  in  the  judgment  of 
the  Barrister,  the  nature  or  description  of  the  qualification 
was  insufficiently  described  for  the  purpose  of  being 
identified." 

[Crowder,  J.  The  Barrister  does  not  find  it  to  be 
an  insufficient  description  in  fact,  and  there  is  no  doubt 
that  the  claimant  has  a  fiiU  qualification.] 

Yet,  the  fact  of  the  claimant's  actual  possession  of  a 
VOL«  I.     K.o.  R 
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1858.       sufficient  qualification  is  found ;  he  had  and  occupied  a 
~  farm  at  a  £50  rent    The  Barrister  states,  that  he  was 

HOWITT 

▼•  required  to  amend  the  claim,  and  asks  whether  your 

Lordships  think  he  had  power  to  do  so,  upon  being 
satisfied  that  the  claimant  was  in  truth  entitled  to  vote 
in  respect  of  a  £50  occupancy  of  a  farm.  The  Court 
will  see  that  the  objection  that  the  words  ^'£50  oc- 
cupier*' might  include  the  occupation  and  something  else 
than  what  would  give  a  right  to  vote,  would  apply  equally 
to  the  terms  of  the  form  in  Schedule  (H.)  of  the  Reform 
Act,  No.  3. 

[Williams,  J*.  There  the  entry  in  the  third  column 
given  by  way  of  example  is  "  50  acres  of  land  as  oc- 
cupier;** here  it  is  ^'£50  occupier.*'  Supposing  the 
latter  description  to  be  doubtful,  is  it  more  so  than  the 
former. 

Byles,  J.  There  is  no  reason  why  we  should  disturb 
a  description  when  we  well  know  what  is  meant:  it  is 
not  as  if  a  fireehold  claimant  had  left  it  doubtfiil  whether 
he  meant  to  vote  as  tenant  in  fee  simple  or  tenant  in 
tail.] 

There  has  hitherto  never  been  any  objection  made  to 
this  mode  of  describing  this  class  of  votes :  there  is  no 
case  binding  on  your  Lordships:  there  has  been  no 
decbion  in  respect  of  occupancy  in  county  votes. 

Cfrant  for  the  respondent    If  this  is  a  question  of 
&ct  for  the  determination  of  the  Revising  Barrister  then 
he  has  exercised  his  discretion,  by  expunging  the  name,  . 
and  the  Court  will  not  review  his  decision :  in  fiurt  the 
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Court  has  no  jurisdiction  to  do  so :  and  the  appeal  must,  1858. 

therefore,  be  dismissed  with  costs.     Wood,  appellant,  howitt 
TTie  Overseers  of  WiUesden,  respondents  (a),  ^• 


Stephenb.  ' 


[Crowder,  J.  Where  is  the  statement  of  fact  in  the 
case  reserved  by  the  Barrister  ?] 

It  is  submitted  that  there  can  be  no  doubt  but  that  a 
decision  of  a  Revising  Barrister  may  be  a  decision  of  a 
fact,  and  as  such  not  the  subject  of  appeal  to  this  Court, 
although  there  be  no  finding  of  a  fact  upon  the  case. 
Here  the  40th  section  of  the  Registration  Act  gives 
power  to  the  Barrister  to  expunge  the  name  on  various 
grounds,  of  which  we  have  to  do  with  two  only:  the 
Barrister  "shall  expunge  the  name  of  every  person 
whose  quahfication  as  stated  in  any  list  shall  be  insuffi- 
cient in  law  to  entitle  him  to  vote  :"  that  is  one  ground : 
then  another  is  this :  "  if  the  nature  or  description  of  qua- 
lification shall,  in  the  judgment  of  the  Revising  Barrister, 
be  insufficiently  described  for  the  purpose  of  being  iden- 
tified, such  Barrister  shall  expunge  the  name,*'  &c.  Here 
the  case  does  not  distinctly  state  on  what  ground  the 
Barrister  has  proceeded :  but  if  he  went  on  the  latter 
ground,  as  seems  more  probable  (because  he  asks  in 
effect  whether  he  was  right  in  refusing  to  amend,  whereas 
there  could  be  no  doubt  that  he  was  right  in  refiising  to 
amend  if  the  objection  was  to  matter  of  law ;  for  he 
could  not  substitute  a  firesh  qualification),  then  his 
decision  is  final,  and  this  Court  has  no  jurisdiction.  It 
is  true  that  the  Barrister  does  not  find  any  fact  by  way 
of  reason  why  he  expunges  the  name,  nor  did  the  Barrister 
in  the  case  just  cited  find  any  fact  as  a  reason  why  he 

(a)  1  Luiw.  BegUU  Cos.  314. 

r2 
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1858.       retained  the  name :   yet  in  that  case,  Wood^  appellant, 
jj^^^^        The   Overseers  of  WiUeadeUy  respondents,  this  Court 
^*  held  that  they  had  no  jurisdiction.    The  objection  there 

was,  that  the  property  in  question  was  not  sufficiently 
described  for  the  purpose  of  being  identified,  and  that 
the  name  either  of  the  property  or  of  the  occupying 
tenant  ought  to  have  been  stated  in  the  fourth  column. 
The  finding  was,  it  was  shown  that  "  NeasdotC*  (the 
name  in  the  fourth  column)  was  not  a  street,  lane,  or 
like  place,  but  was  known  by  the  name  of  '^  The  Crrove, 
Neasdon.'*    The  Barrister  was  of  opinion  that  the  words 
''house  and   land  as  occupier,'*   in  the  third  column, 
together  with  the  word  "  NecLsdotC  in  the  fourth  column, 
amounted  to  a  sufficient  description  of  the  property. 
This  cannot  be  said  to  be  a  finding  of  a  fact  on  the  fiice 
of  the  reserved  case :   yet  the  Court  held  themselves  to 
have  no  jurisdiction  by  reason  of  the  decision  in  the 
Registration  Court  having  been  made  on  a  question  of 
fact.     It  is  not  necessary,  therefore,  in  order  to  show 
that  this  Court  has  not  jurisdiction  on  that  ground,  that 
there   should  be   some  matter   of  fact  found  by  the 
Barrister  as  a  reason  for  his  decision  ;   and,  therefore,  if 
the  Court  considers  here  that  the  Barrister  has  decided 
a  question  of  fact  they  will  dismiss  the  appeal  with  costs. 
The  test,  it  is  submitted,  of  a  Barrister's  decision  being  a 
decision  of  a  matter  of  fact,  cannot  be  dependent  on 
whether  he  finds  facts  on  the  face  of  the  case  he  reserves 
or  not ;  because  he  might  decide  upon  admitted  £9icts, 
but  in  general  he  would  only  state  in  his  case  such  &cts 
as  had  been  contested  before  him  and  established  on  evi- 
dence to  his  satisfaction.     This  Court  must  disclaim 
jurisdiction  whenever  it  can  see,  as  it  is  submitted  is 
the  case  here,  that  the  Barrister  has  decided  a  question 


Stephens. 
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of  fact,  all  which  questions  the  Statute  places  exclusively        1858. 
within  his  cognizance.  Uo^i 

Next,  if  the  Court  considers  this  to  be  question  of  g,„J^ 
law,  it  is  submitted  that  the  Barrister  has  rightly  decided 
in  not  reforming  the  claim,  and  that  the  appeal  must  be 
dismissed  with  costs.  Even  under  the  Reform  Act  and 
before  the  passing  of  the  Registration  Act,  by  which 
last  Act  the  Legislature  certainly  did  not  mean  to  relax 
the  requirements  in  respect  of  the  mode  of  making  claims 
introduced  by  the  Reform  Act:  certainly  had  not  in 
view  to  render  the  system  of  registration  less  available 
and  less  operative  for  the  purpose  of  insuring  that  none 
but  good  votes  should  appear  at  the  poll  than  the  former 

system :    even  under  the  former  Act  this  claim 

would  have  been  insufficient  Parliament,  in  the  Reform 
Act,  prescribed  the  form  in  which  the  claim  should  be 
made  by  persons  claiming  to  vote 'under  the  Chandos 
Clause.  In  Schedule  (H.)  of  the  Reform  Act,  No.  3,  the 
form  is  given  for  county  claims,  with  the  columns  filled 
in  with  various  examples.  The  example  applicable  to 
the  case  before  the  Court  stands  thus,  under  the  head 
of  "  Nature  of  Qualification,*'  in  the  list  of  persons  en- 
titled to  vote  at  the  election  of  knights  of  the  shire: 

"  fifty  acres  of  land  as  occupier ;"  and  in  the  fourth 

column  are  the  words  "  Highfield  Farm,"  which  words, 
taken  together,  fiilly  and  amply  indicate  what  is  the 
subject  of  the  qualification  on  which  the  claimant  relies. 
Here  the  claim  neither  indicates  what  is  the  nature  of 
the  property  occupied ;  it  does  not  ascertain  what  is  the 
thing  that  constitutes  the  qualification  in  the  third 
column:  nor  does  the  fourth  column,  which  contains 
only  "  Cambridge  Road,"  rectify  the  &ilure  of  the  third. 
He  neither  says  what  it  is  that  the  voter  asks  for,  nor 
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1858.       where  it  is;  in  both  respects  contravening  the  Statute. 
~  What  is  the  office  of  the  third  column  f    Its  heading 

HOWITT  ^ 

V.  «  Nature  of  Qualification**  must  mean  and  have  always, 

Stephens. 

it  is  submitted,  been  taken  to  mean  in  this  Court  the 
same  thing  as  "  description  of  the  nature  of  the  qualifi- 
cation." The  requirement  of  the  heading  is  not  satisfied 
by  inserting  below  a  mere  general  reference  to  the 
nature  of  the  qualification :  but  even  if  the  latter  were 
the  true  meaning,  the  mode  in  which  the  third  column 
in  this  case  is  filled  is  insufficient:  for  no  sufficient 
reference  is  made  to  any  particular  class  of  the  firanchise, 
either  as  at  Common  Law  (so  to  speak)  or  as  given  by 
the  Reform  Act  If  the  heading  had  been,  refer  gene- 
rally to  the  nature  of  your  qualification,  the  words 
"  £50  occupier"  would  not  have  satisfied  those  words, 
because  such  entry  does  not  indicate  any  known  quali- 
fication for  the  elective  firanchise  in  counties :  it  may 
mean  occupier  of  land  at  a  peppercorn  annual  rent,  on 
which  a  fine  of  £50  has  been  paid  on  coming  in ;  or  it 
may  mean  occupier  of  a  cottage  worth  £50  to  sell ;  or  it 
may  mean  occupier,  not  as  tenant  or  sublessee,  but  as 
bailiff  or  hind.  Again,  the  Reform  Act,  2  Will.  4, 
c.  45,  by  section  SO  (the  Chandos  Clause),  gave  the 
finnchise  in  respect  of  occupancy  to  any  occupying 
tenant,  firom  year  to  year,  of  lands  or  tenements,  for 
which  he  shall  be  boriA  fde  liable  to  a  yearly  rent  of 
not  less  than  £50 ;  to  the  occupying  sublessee  of  any 
term  originally  created  for  a  period  of  twenty  years  of 
the  clear  ytarly  value  of  not  less  than  £50 ;  and  to  the 
occupying  assignee  of  such  sublease.  Here  then  are 
three  descriptions  of  occupants  invested  with  the  firan- 
chise ;  but  can  it  be  alleged  that  the  words  employed — 
"  £50  occupier" — at  all  designate  or  describe  one  class 
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of  them  more  than  another^  or  more  than  they  describe  1858. 
a  tenant  at  will  under  a  liability  to  pay  £50  for  rent  ""  howitt 
Surely  that  is  not  a  description  of  a  thing  which  does  ▼• 

not  put  one  in  a  position  to  discern  what  is  the  thing  in 
particular  that  is  meant,  and  which  would  equally  extend 
to  something  which  there  is  an  impossibility  can  be 
meant  That  cannot  be  a  proper  description  of  a  horse 
which  would  equally  apply  to  a  cow.  Then  the  Regis- 
tration Act,  €  &  7  Vict  c.  18,  unquestionably  was  not 
passed  with  the  intention  of  diluting  the  provisions  of 
the  Reform  Act  in  respect  of  registration.  It  appears 
firom  the  preamble,  and  it  is  notorious,  that  it  was 
passed  to  corroborate  and  multiply  the  guarantees  for 
the  purity  of  the  franchise.  For  that  Statute,  reciting 
that  it  is  expedient  to  make  further  and  other  provisions 
relating  to  the  re^stration  of  persons  entitled  to  vote, 
&c.,  goes  on  to  repeal  all  that  part  of  the  Reform  Act 
which  relates  to  registration,  and  makes  instead  some 
fresh  enactments,  and  some  re-enactments;  and  as 
section  38  of  the  Reform  Act  had  required  the  nature 
of  the  qualification  to  be  stated  on  the  voter's  claim, 
section  5  of  the  Registration  Act  does  the  same.  But 
though,  on  turning  to  Schedule  (A.)  of  the  Registration 
Act,  we  do  not  find  that  in  No.  3  of  the  forms  of  claims 
for  county  votes  the  third  column  is  filled  up  with 
examples  as  in  the  corresponding  Schedule  (H.)  of  the 
Reform  Act,  already  referred  to,  yet  the  intention 
of  Parliament  must  necessarily  be  taken  to  remain 
what  it  was  as  indicated  by  the  former  Act;  for  the 
Statutes  are  in  pari  materidy  and  must  be  construed 
together,  although  a  portion  of  the  earlier  Act  be  re- 
pealed by  the  later;  Ex  parte  Copeland(a).     And  pre- 

(a)  17  Jwiit,  122;  S.  C.  22  L.  J,  (N.  S.)  Bankruptcy  Caset,  21. 
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1858.       cisely  this  reasoning  was  aj^lied,  and  this  mode  of 

~  construction   adopted,  in  Daniel^  appellant,   Camptin, 

▼•  respondent  (a). 

Stephens. 

[Byles,  J.  Certainly  this  mode  of  descriptioni  used 
in  the  third  column  of  this  claim,  has  always  been  prac- 
tised in  respect  of  these  £50  a  year  rent  occupancies.] 

Again  and  again  has  that  species  of  argument  been 
urged  upon  the  consideration  of  the  Courts,  but  uni- 
formly without  eflfect,  when  the  question  has  been,  what 
is  the  law  on  the  subject  ?  Thus,  when  the  first  action 
was  brought  on  a  promissory  note,  die  Court,  on  behalf 
of  the  plaintiff,  was  told  that  the  practice  of  merchants 
in  the  City  was  then,  and  had  been  beyond  living  me- 
mory, to  take  and  pass  promissory  notes  as  money  to 
the  same  extent  as  bills  of  exchange ;  but  the  Court  said 
that  did  not  alter  the  common  law,  which  was  absolute 
against  the  transfer  of  a  chose  in  action,  nor  did  it 
invest  such  instrument  with  the  character  of  bills  of 
exchange,  in  which  the  legal  interest  passes  by  in- 
dorsement and  delivery  by  the  law  merchant ;  and  the 
plaintiff  failed ;  and  it  was  necessary  to  pass  the  Statute 
of  Anne,  putting  promissory  notes  on  the  same  footing 
in  this  respect  as  bills  of  exchange.  The  same  argu- 
ment was  in  the  same  way  disposed  of  by  the  Court  of 
King's  Bench  in  respect  to  East  India  Bonds  (ft) ;  and 
the  Statute  of  51  Oeo.  3,  c.  64^  was  passed  to  remedy 
the  inconvenience,  that,  as  at  common  law,  they  could 
not  be  sued  on.  The  same  argument  was  tried  and 
fiiiled  in  Partridge  v.  The  Bank  of  England  {c).    The 

(a)  1  Lutw,  Reg.  Cos.  264.  (c)  9  Q.  B.  425. 

(6)  Glyn  v.  Baker,  13  East,  405. 


Stephens. 
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sole  question  here,  it  is  submitted^  is,  what  is  the  law?  1858. 
with  the  proper  solution  of  that  questioni  what  is,  or  "Z 
may  have  been  the  practice,  has  nothing  to  do.  This  ^^^Jji^ 
list  does  not  discharge  the  function  of  a  registration  list, 
as  that  function  has  been  defined  by  this  Court;  it  is 
"  to  afford  such  information  of  the  nature  and  situation 
of  the  premises  in  respect  of  the  occupation  of  which 
each  person  claimed  a  right  to  vote,  as  would  enable  the 
other  voters  to  ascertain,  by  inquiry,  the  sufficiency  of 
the  occupation  and  the  value  of  the  premises**'  Such  is 
the  language  of  the  Court  in  Bartlett,  appellant,  Oibbs, 
respondent  (a) ;  and  the  judgments  of  Maule,  J.,  and  of 
Erle^i.^  \n  Danielf  appellant,  Complin,  respondent  (ft), 
are  to  the  same  efiect  Here  it  cannot  be  said,  that  the 
third  and  fourth  columns  taken  together — ''  £50  occu- 
pier, Cambridge  RoadT — give .  any  information  either  of 
the  nature  of  the  thing  occupied,  or  the  sufficiency  of 
the  occupation,  or  even  of  the  value,  at  least  of  the 
annual  value,  of  the  premises. 

[Byles,  J.  Why  does  not  the  claim  here  sufficiently 
designate  what  it  is  that  is  occupied  ?  It  describes  land 
as  being  the  thing  occupied,  and  in  respect  of  which  the 
occupier  claims  to  be  qualified  to  vote ;  for  *^  £50  occu- 
pier" must  mean  that,  since  there  is  nothing  else  for  it 
to  mean.] 

That  is  plainly  othervnse.  Lord  Chandos's  clause 
enfiranchises  the  occupiers  of  lands  and  tenements.  Those 
are  the  words  used  in  the  first  Statute  that  ever  regulated 
the  elective  firanchise ;  Stat  8  Hen.  6,  c.  7.  They  have 
been  used  in  every  Statute  which,  since  that  Statute,  has 

(a)  1  Lutfo.  Reg.  Cos.  90,  91.  (6)  IbU.  264. 
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1858.  ^  <^y  '^^y  d^^^  ^^  ^^^  franchise  at  all;  and  these 
HowiTT  ^ords  have  always  received,  and  must  still  receive,  the 
Stephens  ^^'"^^  construction :  for  all  those  Statutes  must  be  read 
as  constituting  one  body  of  electoral  law,  and  the  mean- 
ing put  upon  them  has  never  been  to  construe  them  as 
extending  to  lands  only.  Effect  must  be  given,  and 
always  has  been  given,  to  the  word  tenements;  meanmg 
whatever  inheritances  may  be  holden ;  Co.  LitL  6a,  SOa. 
For  instance,  the  word  includes  offices,  markets,  fiiirs, 
fisheries  and  other  things,  which  may  be  holden  and 
letten ;  and  therefore  it  cannot  be  said  that  "  £80  occu- 
pier*' is  a  good  description,  because  it  must  mean  land, 
there  beiiig  nothing  else  for  it  to  mean.  Therefore  this 
claim,  it  is  submitted,  is  defective.  The  nature  of  the 
property  in  respect  of  which  the  occupation  qualifying 
for  the  vote  is  not  designated,  and  is  left  in  dtAio.  The 
subject-matter  of  the  qualification  is  left  unde^ribed, 
contrary  to  the  principle  laid  down  by  Undal^  C.  J.,  in 
Daniel,  appellant,  Camplin,  respondent  (a).  Then  the 
defect  of  the  entry  under  the  third  head  is  not  cured 
by  anything  in  the  fourth.  The  third  column  is  to  point 
out  the  general  nature  of  the  qualification ;  the  fourth 
to  give  a  more  particular  description ;  Hiichins^  appel- 
lant, Brown,  respondent  (&).  Since  the  Registration 
Act  greater  precision,  not  less,  is  required  in  a  claim 
than  under  the  Reform  Act.  Bartlett,  appellant,  CHbbs, 
respondent (c),  is  an  instance:  there  the  third  column, 
though  filled  up  in  exact  compliance  with  Schedule  I., 
No.  1,  of  the  Reform  Act,  was  held  insufficient  under 
the  Registration  Act 

(a)  1  Lutw.  Reg.  Cat,  270,  271.  (c^  Ibid.  1Z, 

{h)  Ibid.  828,  384. 


HOWITT 
V. 

Stephens. 
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[Crowder,  J.    Any  one  reading  this  claim  sees  at       1858. 
once  what  was   intended:  besides^  the  case  finds  the 
claimant  to  be  actually  entitled  in  respect  of  his  occu- 
pation of  a  &rm  at  a  rent  of  the  required  value.] 

Intention  cannot  be  the  test  or  criterion  of  the  validity 
of  a  claim ;  if  it  were^  the  most  firaudulent  claimant  must 
always  have  his  claim  allowed  as  far  as  the  claim  per  se 
was  concerned,  because  he  would  always  shape  his  claim 
so  as  to  show  what  he  intended  to  obtain.  What  the 
claimant  has  actually  done,  not  what  he  intended  that 
other  people  should  take  him  to  have  meant,  is  the 
question.  It  can  nevec  be  correct  to  lay  down  as  a 
principle  of  the  construction  of  documents  that  when  a 
person  seeks  a  right,  benefit  or  advantage,  his  intention 
is  to  be  looked  to  in  the  same  way  as  in  a  will  when  a 
person  disposes  of  property,  the  intention — the  vltima 
voluntas— o{  the  testator  is  to  be  ascertained  and  to 
govern,  and  as  in  a  deed  the  meaning  of  the  parties  must 
be  taken  into  consideration.  As  to  the  fiict  found  that 
the  claimant  really  holds  a  farm,  &c.,  it  is  not  found 
that  the  fiurm  was  described  correctly  in  the  third  column 
or  in  the  fourth ;  and  at  any  rate  that  finding  is  sub- 
mitted not  to  be  material  to  the  question  before  the 
Court:  because  the  list  is  bad  or  good  as  it  stands 
irrespective  of  the  circumstance  that  the  claimant  may 
really  be  entitled  to  vote  in  some  way  or  for  something. 
The  intention  of  the  Legislature  was  not  that  the  claimant 
should  vote,  however  defectively  his  claim  was  stated  on 
the  list,  provided  he  had  a  qualification  in  fact,  but  that 
unless  the  claim  strictly  corresponded  in  description 
with  the  actual  qualification,  he  should  be  debarred  for 
the  year  firom  exercising  the  franchise  at  an  election- 
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1858.       occurring  previous  to  the  next  registration.      If  the 
~  claimant  were  described  in  the  list  as  lessee  for  £50 

Ho  WITT 

▼•  yearly  valuCi  that  would  be  a  bad  claim  if  the  &ct  were 

Btbpheks. 

that  he  was  occupier  for  £50  yearly  rent :  and^  although 

the  fact  should  be  found,  the  Court  could  not  support  that 

list,  or  order  it  to  be  amended. 

Stevefuon  was  heard  in  reply. 

Williams,  J.  We  all  agree  that  the  Revising 
Barrister  was  wrong  in  the  view  which  he  has  taken 
of  this  case :  that  the  objection  to  this  claim  was  un- 
availing, and  that  the  claim  ought  to  have  been  allowed. 
The  Revising  Barrister  appears,  from  the  terms  in  which 
he  has  stated  the  case,  to  have  relied  upon  the  early 
part  of  the  40th  section  of  the  Registration  Act;  he 
appears  to  have  expunged  the  name  thinking  "  the  qua- 
lification, as  stated  in  the  list,  to  be  insufficient  in  law 
to  entitle"  this  claimant  to  vote.  But  the  Revising 
Barrister  was  mistaken  in  his  conclusion  that  the  list 
described  a  qualification  insufficient  to  entitle  to  vote : 
for  it  seems  to  me  these  words  point  at  a  qualification 
under  the  Chandos  clause  of  the  Reform  Act,  and  that 
I  consider  to  be  well  described  in  this  list:  and  I  am 
bound  to  say  that  I  think  it  would  be  very  mischievous 
indeed,  if  the  Revising  Barristers  were  to  hold  claimants 
of  this  description  of  qualification  to  be  bound  to  describe 
it,  in  the  terms  which  a  lawyer  would  use  in  describing 
it :  and  I  think  it  is  enough  if  the  description  is  such 
that  a  man  of  common  sense  would  understand  it.  The 
entry  in  the  third  column  here  seems,  to  me,  to  be  a 
sufficient  description  of  the  qualification  of  one  who 
occupies,  as  tenant,  at  a  liability  to  a  rent  of  £50  a  year. 
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The  statute  2  Will.  4,  c.  45,  Schedule  (H.),  in  No.  S,        1858. 

shows  that  the  Legislature  did  not  mean  to  go  further       howit 

than  to  require  so  much  to  be  placed  on  the  list  as  would     ^     ▼• 

Stephens. 

enable  an  objector  to  point  his  enquiries.  The  example 
given  in  that  No.  of  Schedule  (H.)  which  is  applicable 
to  the  case  of  a  £50  tenant  is,  ''  fifty  acres  of  land  as 
occupier  :'*  it  does  not  say  as  tenant,  or  as  holding  at  a 
rent  of  £50  per  annum  :  still  it  is  that  description  which 
Parliament  has  put  forth  as  being  such  a  description  as 
sufficiently  points  out  that  the  claimant  proposes  to  vote, 
as  of  that  class,  which  the  clause,  I  have  mentioned,  en- 
firanchises. 

But  then,  assuming  that  the  objection  is  not  well 
founded  in  point  of  law,  there  certainly  is  nevertheless  a 
deficiency  in  the  statement  of  this  claim,  and  that  by  no 
means  of  a  trifling  character ;  for  the  claim  does  not  say 
whether  it  is  for  a  house  or  land  that  he  professes  to 
qualify :  it  is  the  same  thing  as  if  he  had  said  "  fifty 
acres  of  land"  without  saying  for  what  tenancy  he  claimed 
to  vote.  But  if  that  question  arose  in  this  case  it  arose, 
and  the  duty  of  the  Revising  Barrister  in  regard  to  it 
also  arose,  on  a  different  part  of  the  clause,  which  says 
that  the  Revising  Barrister  shall  expunge  the  name 
when  the  "  nature  or  description  of  the  claimant's  quali- 
fication shall,  in  the  judgment  of  the  Revising  Barrister, 
be  insufficiently  described /or  the  purpose  of  being  iden- 
tified/" If  he  had  found,  on  enquury,  that  to  be  the 
case,  then  his  duty  was  to  expunge  the  name,  and  then, 
that  being  done,  there  would  have  been  an  end  of  the 
matter ;  but  if  he  had  not  found  that  to  be  the  case,  but 
that  the  matters  deficient  in  the  statement  could  be 
supplied  to  his  satisfaction,  then,  having  the  materials. 


198  MICHAELMAS  TERM, 

1858.  he  ought  to  have  amended  the  list^and  so  made  it  suffi- 
HowiTT  ^^®"*  ^^^  ^^^  purpose  of  identification.  Several  cases 
Stephens.  ^*^®  ^^^  ^'^^^  ^^  ^^®  Course  of  the  argument  of  the 
counsel  who  addressed  us  on  behalf  of  the  respondent, 
but  those  cases  do  not  seem  to  me  to  apply.  There  u 
this  distinction.  The  former  part  of  the  40th  section 
of  the  Registration  Act  applies  only  where  there  has 
been  an  insufficient  description :  it  does  not  apply  where 
there  has  been  an  omission  to  state  a  description  of  some 
part  of  the  property  which  is  made  the  foundation  of  the 
claim.  Here  it  is  impossible  to  doubt,  as  it  seems  to  me, 
that  the  party  meant  to  describe  what  is  a  good  qualifi- 
cation ;  and  it  is  found  in  fact  on  the  case  that  he  had 
such  a  qualification.  Still  if  the  Revising  Barrister 
thought  tiiat  enough  was  not  stated  for  the  purpose  of 
identification,  as  he  had  the  materials  to  amend  with,  he 
ought  to  have  done  so. 

Crowder,  J.  I  am  quite  of  the  same  opinion ;  and 
I  certainly  think  that  the  words  "  £50  occupier*'  meant, 
and  WQuld  be  understood  commonly  to  mean,  to  refer  to 
the  qualification  given  by  the  Chandos  clause  of  the 
Reform  Act  But  the  Revising  Barrister,  thinking  that 
he  had  not  power  to  amend,  seems  to  have  expunged  the 
name,  because,  as  he  thought,  he  was  obliged  to  do  so 
by  the  terms  of  the  former  part  of  the  40th  section  of  the 
Registration  Act  He  came  to  the  conclusion  that  the 
claim,  on  the  fiu^e  of  it,  ought  to  have  shown,  or  clearly 
indicated,  the  claimant  to  be  an  occupier,  at  a  £50  rent,  of 
a  fiirm  in  the  Cambridge  Road.  An  amendment  was 
proposed  to  him,  which,  if  he  had  inserted  it,  would 
have  made  the  claim  quite  sufficient,  but  he  thought  that 
he  had  not  power  to  do  so,  and  that  decision  is  wrong. 
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Byles,  J.     1  am  also  quite  of  opinion  that  the  Re^        1858. 
vising   Barrister's   decision  is  wrong,  and  I  own  I  am       r 
unabk  to  entertain  much  doubt  on  the  question.    The  ▼• 

STBPRBNt. 

claimant  in  efiect  says,  "  My  qualification  is  as  occupier 
of  real  property,  for  which  I  am  liable  for  an  annual  rent 
of  £50y  and  which  property  is  situate  in  the  Cambridge 
Road."  That  is  a  compliance  with  the  requirement  of 
the  Statute,  and  is  all  that  the  Legislature  exacts.  I  have 
no  idea  that  the  situation  of  the  property  is  more  parti- 
cularly to  be  described  than  is  done  here :  such  a  mode 
of  description  is  very  common,  at  all  events,  in  claims, 
and  very  often  found  in  lists.  Therefore  I  am  of  opinion 
that  the  decision  is  wrong. 

Judgment  for  the  appellant,  but  without  costs;  the 
Register  to  be  amended  by  restoring  the  name  and  sub- 
stituting the  words  "  farm  as"  in  place  of  "  £50,"  so 
that  the  third  column  will  stand  ''  farm  as  occupier.** 
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Nov,  16. 


Cooper,  Appellant ;  Ashfield,  Respondent. 


In  ■  claim  of  ■  ^T^HIS  was  an  appeal  from  a  Revising  Barrister's  court, 

countv  vote,  in    •^  .    .  .        .  ...  ^  .. 


county  vote,  in 
respect  of  an 
unaivided 
fifty-first  part 
of  a  freehold 
fee  farm  rent, 
arising  out  of 
an  assignment 
of  the  land 
tax,  it  is  suffi- 
cient if  the 
third  column 
be  filled  up 
with  the  words, 
"freehold  fee 
farm ;"  at  any 
rate,  it  is  com- 
petent to  the 
Revising  Bar- 
rister to  amend, 
by  prefixing 
the  words, 
"  one  undi< 


and  the  case  stated  substantially  as  follows : — 
At  the  court  held  before  the  Revising  Barrister  for 
the  county  of  Buckingham^  for  the  revision  of  the  list  of 
voters  for  the  parish  of  HartweU,  T.  H.  Cooper  objected 
to  the  name  of  Arthur  Ashfield  being  retained  on  the 
list  of  voters,  for  the  said  county,  then  in  force  for  the 
said  parish.     The  list  stood  as  follows : — 


Arthmr  AO^ld 

Bath 

Freehold  fee  farm  out 
of  houses  and  lands 

John  Lee,  Esquire, 
HartweiL 

c.  116),  for  the  county  of  Bucks,  contracted  and  agreed 
with  William  Lloyd  and  fifty  other  parties  therein 
named,  by  a  certain  contract  under  their  hands  and 
seals,  duly  recorded  in  the  office  of  the  clerk  of  the 
peace  for  the  said  county  (an  examined  and  certified 


On  the  26th   October,  1805,  Joseph  Barnard  and 

William  Pichford,  two  of  the  commissioners  appointed 

vid^  fifty.'flrst  foi^  *e  purposes  of  the  Act,  intituled,  &c.  (42  Oeo.  S, 

part  of  and  in," 
as  he  does  not 
thereby  alter 
the  qualifica- 
tion. 

If  such  rent- 
charge  be 
charged  on  two 
properties  out 

taken  by  itself)  copy  whereof  was  annexed  to  the  case,  which  copy  was 
to  give  the"^  ^o  be  taken  as  part  of  the  case),  for  the  sale  to  them  in 
oneofi^elKfty.  ^^nal  shares,  as  tenants  in  common,  of  £105:8«.  lid. 
SIT wlu"  ^*"^  ^^'  as  a  fee  farm  rent,  being  the  land  tax  charged 
chaiige,  enough  upon  divers  messuages,  houses,  buildings,  lands,  tene- 
nuai  amount  to  ments  and  hereditaments,  with  their  appurtenances,  in 

entitle  bun  to 

the  franchise,     the  said  parish  of  HartwelL  in  the  said  county,  belong- 
but  out  of  the  .         . 
other  property   ing  to  the  Rev.  Sir  Oeorge  Lee,  Bart,  which  said  several 

is  sufficient  to    premises  were  severally  assessed,  in  the  assessment  made 

insert  in  the 

fourth  column  of  the  claim  the  name  of  the  owner  of  the  first-mentioned  property. 
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for  the  said  parish  of  Hartwell  for  the  year  1805,  at  the        1858. 

gross  sum  of  £104: 11*.  4rf.;  and  also  upon  a  certain  — z. 

Cooper 

Other  messuage,  with  the  appurtenances,  situate  and  v. 

being  in  the  said  parish  of  Hartwell,  belonging  to  the 
Rev.  John  Rush,  which  last-mentioned  premises  were 
assessed  in  the  same  assessment  at  the  sum  of  17*.  7cL, 
making,  in  the  whole,  the  amount  of  the  above  sum  of 
£105 :  8s.  1  Id.,  the  consideration  for  such  contract,  agree- 
ment and  sale  being  £3,866 :  7s.  capital  stock  in  the  £3 
per  Cent.  Consolidated  and  Reduced  Bank  Anquities,  or 
one  of  them,  to  be  transferred  to  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  at  the  Bank  of 
England,  in  certain  yearly  proportions.  By  divers  mesne 
assignments,  and  ultimately  by  an  indenture  bearing  date 
the  ^rd  July,  1823,  Arthur  Ashfield  became  possessed 
in  fee  of  the  share  or  interest  of  the  said  William  Lloyd, 
one  of  the  parties  mentioned  in  the  said  contract,  in  the 
said  fee  farm  rent  created  thereby  as  above  stated.  The 
Rev.  John  Rush,  mentioned  in  the  original  contract,  was 
the  rector  of  the  parish  o{  Hartwell,  and  on  his  death  the 
hereditaments  upon  which  the  sum  of  17*.  7d.,  part  of 
the  above  fee  farm  rent,  was  charged,  became  vested  in 
his  successor,  the  Rev.  Charles  Loumdes,  who  is  now, 
as  such  rector,  the  owner  of  the  said  hereditaments.  It 
was  objected  that  one  fee  farm  rent  alone  was  created 
by  the  contract  above  mentioned,  under  the  operation  of 
the  Statute  42  Geo.  3,  c.  116,  equal  to  the  land  tax  re- 
deemed ;  that  as  the  respective  owners  held  as  tenants  in 
common,  each  was  only  entitled  to  his  undivided  share 
in  that  one  fee  farm  rent ;  and  that  the  nature  of  the 
qualification  was  consequently  erroneously  entered  in 
the  third  column.  It  was  also  objected  that  the  fourth 
column  ought  to  have  contained  the  names  of  both  the 

VOL.  I.      K.G.  s 
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1858.       owners  of  the  properties  on  which  such  fee  fiurm  rent 

"~T  was  charged ;  and  that  the  Revising  Barrister  had  no 

▼•  power  to  alter  the  description  of  the  nature  of  the  quali- 

ASBFIELD. 

fication  in  the  third  column  by  prefixing  thereto  the 
words  "  one  undivided  fifty-first  part  of  and  in,"  or  to 
insert  the  name  of  the  present  owners  of  the  property 
originally  belonging  to  the  Rev.  John  Rush.  The  Re- 
vising Barrister  held,  that  the  description  of  the  nature 
of  the  qualification  in  the  third  column  was  erroneous, 
and  that  he  had  the  power  to  prefix  thereto  the  words 
"one  undivided  fifty-first  part  of  and  in,"  which  he  did. 
He  also  held  that  it  was  not  necessary  to  insert  the 
names  of  both  the  owners  of  the  properties,  upon  which  ' 
the  sdd  fee  farm  rent  was  charged,  in  the  fourth  column, 
and  that,  if  necessary,  he  had  no  power  to  do  so ;  he 
therefore  refiised  to  insert  the  name  of  the  present  owner 
of  the  property  belonging  to  the  said  John  Rush  in  the 
fourth  column. 

Joshua  Williams,  for  the  appellant  In  the  contract 
of  sale  of  26th  October,  1805,  the  interest  sold  is  de- 
scribed as  a  rent-charge  or  fee-farm ;  I  contend  that  in 
the  claim  it  ought  to  have  been  described  as  an  un- 
divided fifty-first  part  of  a  freehold  fee  farm.  The 
words,  "  an  undivided  fifty-first  part  of  were  omitted  in 
the  claim,  and  they  are  words  of  essence,  making  an 
indispensable  part  or  ingredient  in  the  legal  description 
of  the  qualification,  and  so  being  essential  to  the  de- 
scription and  part  of  the  nature  of  the  qualification,  the 
Revising  Barrister  had  no  power  to  insert  them :  for  that 
would  be  to  supply  a  new  qualification  which  he  is  ex- 
pressly forbidden  to  do.  The  statement  of  the  qualifi- 
cation in  the  third  column  is  "  freehold  fee  farm  out  of 


Cooper 

V. 

ASHFIELD. 
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houses  and  lands;**  now  this  is  an  entire  misstatement :  1858. 
for  not  the  issues,  or  render,  or  rent  of  the  hereditaments, 
but  the  freehold  estate,  constitutes  the  qualification.  The 
principle  is  found  in  Litt.  s.  314,  "  Also,  if  there  be  two 
tenants  in  common  of  certain  land  in  fee,  and  they  give 
this  land  to  a  man  in  tail,  or  let  it  to  one  for  a  term  of  life, 
rendering  to  them  yearly  a  certain  rent  and  a  pound  of 
pepper,  and  a  hawk  or  a  horse,  and  they  be  seised  of 
this  service,  and  afterwards  the  whole  rent  is  behind, 
and  they  distrain  for  this,  and  the  tenant  maketh  rescous : 
in  this  case,  as  to  the  rent  and  pound  of  pepper,  they 
shall  have  two  assises,  and  as  to  the  hawk  or  the  horse 
but  one  assise.  And  the  reason  why  they  shall  have  two 
assises  as  to  the  rent  and  pound  of  pepper,  is  this: 
insomuch  as  they  were  tenants  in  common  in  several 
titles,  and  when  they  made  Aie  gift  in  tail  or  lease  for 
life,  saving  to  them  the  reversion,  and  rendering  to 
them  a  certain  rent,  &c.,  such  reservation  is  incident 
to  their  reversion:  and  for  that  their  reversion  is  in 
common,  and  by  several  titles  as  their  possession  was, 
before  the  rent  and  other  things  which  may  be  severed 
and  were  reserved  unto  them,  upon  the  gift  or  upon 
the  lease,  which  are  incidents  by  law  to  their  reversion, 
such  things  so  reserved  were  of  the  nature  of  the 
reversion.  And  inasmuch  as  the  reversion  is  to  them 
in  common  by  several  titles,  it  behoveth  that  the 
rent  and  the  pound  of  pepper,  which  may  be  severed, 
be  to  them  in  common  and  by  several  titles.  And  of 
this  they  shall  have  two  assises,  and  each  of  them  in  his 
assise  shall  make  his  plaint  of  the  moitie  of  the  rent  and 
the  moitie  of  the  pound  of  pepper ;  but  of  the  hawk  or 
of  the  horse,  which  cannot  be  severed,  they  shall  have 
but  one  assise ;  for  a  man  cannot  make  a  plaint  in  an 

s2 
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1858.        assise  of  the  moitie  of  a  hawk  nor  of  the  moitie  of  a 

— Z,  horse.  &c.     In  the  same  manner  it  is  of  other  rents  and 

Cooper 

▼•  of  Other  services  which  tenants  in  common  have  in  gross 

by  divers  titks,  &c."  And  Co.  Litt  197  a,  is  to  the 
same  effect.  Coke  writes  "  For  the  better  understand- 
ing hereof  it  is  to  be  known,  that  if  two  tenants  in 
common  be  and  they  grant  a  rent  of  twenty  shillings  per 
annum  out  of  their  land,  the  grantee  shall  have  two  rents 
of  twenty  shillings :  for  that  every  man's  grant  shall  be 
taken  most  strongly  against  himself;  and  therefore  they 
be  several  grants  in  law."  Again,  he  says,  "  Now  for 
the  rent,  as  namely  twenty  shillings  or  a  pound  of  pep- 
per, may  be  severed,  the  one  tenant  in  common  may 
have  an  assise  for  the  moitie  of  the  twenty  shillings  and 
the  moitie  of  a  pound  of  pepper — de  medietate  unius 
librcB  piperis  ;  but  he  cannot  have  an  assise  of  ten  shil- 
lings or  de  dimidio  librce  piperis.  The  same  law  is 
stated  in  Vinef's  Abridgment,  tit.  Joint-tenants,  U.  a, 
pi.  4,  where  this  passage  of  Co.  Litt.  is  cited  as  law. 
And  this  is  held  to  be  law,  not  only  in  assise,  but  in 
debt  and  covenant ;  for,  in  MidgUy  v.  Lovelace  {a),  HoU^ 
C.  J.,  said,  that  "  tenants  in  common,  if  they  sever  in 
debt,  &c.,  must  not  each  of  them  make  his  demand  of 
such  a  certain  sum  which  amounts  to  a  moiety;  but  the 
demand  must  be  de  un&  medietate  of  the  whole  rent, 
and  therefore  if  they  may  join  in  debt,  they  may  like- 
wise join  in  covenant"  Bacon's  Abridgment,  tit.  Joint- 
tenants,  K.,  is  in  the  same  words.  It  is  not  405.  a  year 
that  gives  the  vote  for  a  county :  that  is  not  the  free- 
hold but  the  estate :  for  if  the  40s.  a  year  is  the  free- 
hold, then  as  those  who  venture  into  the  domain  of  real 

(a)  CartK  289. 


V. 
ASHFIELD. 
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property  must  take  it  with  all  its  crotchets,  they  must        1858. 
say  that  a  feme  may  have  dower  out  of  the  40«.  a  year.         Cooper 

Therefore  this  is  not  a  proper  description  of  a  qua- 
lification, and  the  Court  knows  that  the  power  of  amend- 
ment given  to  the  Revising  Barrister  with  respect  to 
claims  is  very  limited. 

[Crowder,  J.  What  is  the  difference  between  the 
old  and  the  amended  entry  in  the  third  column  ?] 

All  the  difierence  that  there  is  between  the  part  and 
the  whole.  I  submit  the  fireehold  estate  is  the  qualifica- 
tion, not  the  40s.  a-year ;  and  a  freehold  estate  must  be 
rightly  described  for  this  purpose  of  a  claim  to  the 
franchise.  This  is  a  rent-charge.  Now  according  to 
the  old  authorities  a  rent^harge  is  indivisible.  It  is 
true  that  in  Rims  v.  Watson  (a)  it  was  considered  that 
a  rent-charge  may  be  divided  by  will  or  by  deed 
operating  under  the  Statute  of  Uses,  so  Ieis  to  make  the 
tenant  liable,  without  attornment,  to  several  distresses, 
by  the  devisees  or  cestuis  que  use  ;  but  it  never  has  been 
decided  that  tenants  in  common,  under  the  common  law, 
have  a  right  to  distrain  by  themselves,  separately,  each 
for  his  own  portion  of  the  rent.  The  Stat.  4  Anne, 
c.  16,  s.  27,  gives  to  tenants  in  common  a  right  of  action 
of  account  to  one  against  the  other,  as  bailifi^  for  re- 
ceiving more  than  his  just  proportion.  Tenants  in 
common,  therefore,  of  a  rent-charge  have  an  action  of 
account  against  one  of  their  number  who  receives  more 
than  his  due  proportion  of  the  rent ;  and  here  there  has 
been  no  action  of  account  by  one  for  his  share  of  the 
rent-charge.     In  strictness  of  law  this  rent-charge   is 

(a)  5  M.8f  W.  255. 
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1858.       wrongly  described;  it  is  unnecessary  to  say  that  the 

I  incidents  of  an  estate  in  common  are  not  the  same  as 

Cooper 

,     V*  those  of  an  estate  held  by  a  single  owner.    This  is  a 

AtHriBLD.  " 

county  vote;  and  the  heading  of  the  third  column 
"  Nature  of  Qualification"  does  not  mean  the  same 
thing  in  a  county  claim  as  in  a  borough  claim ;  it  is  a 
claim  in  respect  of  property,  not  as  in  a  borough,  in 
respect  of  occupation.  The  distinction  is  pointed  out 
in  Danielf  appellant,  CctmpUn,  respondent  (a).  It  is 
immaterial  whether  the  occupation  is  stated  as  joint  or 
separate,  when  the  claim  is  for  a  borough  vote.  The 
distinction  which  is  drawn  in  that  case  by  the  Court, 
and  particularly  by  Cresswell,  J.,  is  as  follows: — ^*'It 
seems  to  me  that  the  words  'nature  of  qualification* 
means  the  nature  of  the  thing  occupied,  whether  it  be  a 
house,  warehouse,  counting-house  or  shop;  and  con- 
sequently that  the  property  only  need  be  described,  and 
not  the  nature  of  the  party's  interest  in  the  premises. 
In  describing  the  qualification  of  a  county  voter,  a 
statement  of  the  nature  of  his  title  is  essential,  and  is 
evidently  required  by  the  form  given  in  No.  8,  Sche- 
dule (A.),  Stat  6  Vict  cap.  18,  the  heading  of  which 
states  that  the  claim  is  made  in  respect  o{  property. 
But  when  a  party  claims  to  vote  for  a  borough  in  respect 
of  the  occupation  of  property,  it  is  only  necessary  to 
point  out  the  property  which  is  occupied."  What,  then, 
is  the  nature  of  a  claimant's  qualification  when  he  claims 
to  vote  in  respect  of  property  ?  If  he  has  a  fireehold 
estate  in  the  moiety  of  a  house,  and  puts  down  as  his 
qualification  the  whole  house,  that  is  erroneous ;  and  so 
what  has  been  done  here  is  erroneous,  for  each  of  the 
joint  owners  of  this  rent-charge  puts  down  as  his  quali- 

(a)  1  Lutw.  Reg.  Cos.  264. 
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fication  one  rent-charge,  leading  the  public  to  suppose        1858. 
that  he  alone  is  owner  of  the  whole,  while  in  fiwt  he  is       Coopwi 
owner  of  only  an  undivided  fifty-first  part  of  the  whole,     ashfibld. 
This  is  surely  erroneous.     If  I  am  asked  for  a  specific 
authority  for  saying  so,  I  can  only  say  that  I  have  no 
authority  beyond  Euclid's  Elements,  the  9th  axiom,  that 
the  whole  is  greater  than  its  part     To  identify  more 
clearly  you  are  not  to  take  away  an  essential  part    If  a 
man  hits  100  sovereigns,  and  asks  a  person  to  count 
them  not  knowing  exactly  how  many  he  has,  the  person 
does  not  perform  that  request  by  taking  away  50  out  of 
the  whole  number. 

[Crowdbr,  J.  Has  the  claimant  no  part  of  a  fee- 
farm  rent  ? 

Williams,  J.  No  one  can  doubt  what  this  claim 
means.  When  special  demurrers  are  taken  away  out  of 
Courts  of  Law,  are  we  to  introduce  them  into  the  Court 
of  Revision  ?] 

Certainly  these  terms  do  not,  with  legal  accuracy, 
describe  the  nature  of  the  qualification.  The  next 
point  on  this  claim  is  clearly  fatal.  When  a  rent- 
charge  is  claimed  for,  the  owners  of  the  property  out 
of  which  it  arises  ought  to  be  stated :  here  the  name 
of  one  only  of  the  proprietors  is  stated.  The  fourth 
column  ought  to  contain  the  names  of  all.  If  I  were 
required  to  give  a  list  of  the  names  of  the  kings  of 
Cheat  Britaifk  and  Ireland^  if  I  gave  the  name  of  a 
king  of  Scotland  that  would  not  be  part  of  the  requi- 
sition; but,  on  the  other  hand,  the  requisition  would 
not  be  satisfied  by  giving  a  part  only  of  the  names  of 
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1858.  the  kings  of  Great  Britain  and  Ireland.  The  list  of 
Cooper  claims  for  county  votes  in  No.  8  of  the  Schedule  (A.), 
AsHPiELD.  Stat  6  Vict.  cap.  18,  expressly  requires  in  the  heading 
of  the  fourth  column : — ''  If  the  qualification  consists 
of  a  rent-charge,  then  the  names  of  the  owners  of  the 
property  out  of  which  such  rent  is  issuing**  are  to  be 
inserted,  and  the  situation  of  the  property.  Here  the 
rent-charge  is  issuing  out  of  two  distinct  properties, 
and  yet  only  one  name  of  a  proprietor  is  put  down,  so 
that  the  public  are  afforded  no  proper  means  of  knowing 
where  the  rent  issues  from.  It  is  true  that  here  the 
name  of  the  owner  of  the  larger  property  is  mentioned, 
but  that  does  not  suffice ;  for  if  it  is  sufficient,  then  it 
will  do,  if  the  rent  issue  out  of  100  acres  belonging  to 
one  person  and  also  out  of  one  acre  belonging  to  anodier 
person,  to  name  the  former  owner  only.  These  are  the 
two  objections  which  lie  against  this  claim,  and  if  either 
one  or  the  other  of  them  prevail,  the  Barrister's  decision 
was  wrong. 

Overmdy  Q.  C,  for  the  respondent 

[Williams,  J.     There  is  nothing  in  the  first  point] 

Then  the  only  question  is,  whether  the  proper  number 
of  owners  have  been  mentioned  in  the  fourth  column,  in 
respect  of  the  property  out  of  which  this  rent-charge  is 
issuing.  The  Stat  6  Vict,  c.  18,  s.  4,  provides  the 
machinery  for  the  purpose  of  these  claims.  First  The 
overseers  of  every  parish  or  township  are  in  every  year 
to  publish  a  notice  according  to  the  Form  S  in  Sche- 
dule (A.)  of  the  Act,  requiring  all  persons  entitled  to 
vote  for  knights  of  the  shire  in  respect  of  any  property 
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situate  wholly  or  in  part  within  such  parish  or  town-        1858. 
ship,  &c.,  and  who  are  desirous  to  have  their  names       I 
inserted  on  the  Rerister  about  to  be  made,  to  irive  or  ▼• 

®  .  .  ASHPIELD. 

send  to  the  overseers  a  notice  in  writing,  &c.  of  their 
claim  to  vote  as  aforesaid,  "according  to  the  form  of 
notice  set  forth  in  that  behalf  in  the  said  Form  No.  2, 
or  to  the  like  effect"  Then  the  question  is,  what  is  the 
meaning  of  the  words,  "  or  to  the  like  effect  ?"  In  this 
case  the  votes  are  all  created  by  one  and  the  same  deed. 

[Williams,  J.  The  object  of  the  Act,  in  requiring 
this  particularity  in  the  statement  of  claims,  is  to  enable 
any  persons,  who  have  suspicion  as  to  the  correctness  of 
the  claim,  to  investigate  it  in  order  to  be  in  a  position  to 
object  to  its  vahdity  before  the  Revising  Barrister.  In 
this  case  an  objector  must  go  and  ascertain  from  Mr. 
JLee,  of  Hartwelly  what  is  the  character ;  and  if  there 
are  fifty  persons  claiming  to  vote  in  respect  of  this  rent- 
charge,  he  must  go  to  Mr.  Lee^  of  Hartwelly  find  out 
whether  there  is  enough  rent  arising  out  of  Mr.  Lee^s 
property  at  Hartwell  to  qualify  each  of  them  to  vote ; 
but  he  might  find  that  there  was  not  enough  rent  issuing 
out  of  that  property  to  qualify  each;  if  so,  can  the 
claimant  "say  the  rent-charge  does  not  issue  of  Mr. 
Lee*8  property  only,  but  it  is  charged  on  another  pro- 
perty also,  the  owner's  name  of  which  I  have  omitted  ?  "] 

The  only  effectual  means  of  ascertaining  the  circum- 
stances of  the  property,  and  the  charge  on  it,  would  be 
by  reference  to  the  deed  itself;  but  the  essence  of  the 
inquiry  is  to  ascertain,  is  there  sufi[icient  property  to 
afford  the  qualification  for  a  vote  ?  When  there  is  sufii- 
cient  property,  all  that  the  Act  requires  to  be  done  is  to 
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1858.  refer  to  the  person  who  is  best  cognisant  of  the  fiicts  and 
Cooper  circumstances,  and  who,  as  owner  of  the  property,  is 
AbhfIbld.  ^^^  ^^^^  ^  P'^^  direct  information  concerning  it  Here 
all  the  charge  is  in  one  deed  and  created  at  one  time; 
and  one  owner  is  referred  to,  who  is  as  able  to  give  aa  fell 
information  as  both  the  owners  together  would  be.  All 
has  been  done,  therefore,  that  the  Act  substantially 
requires. 

[Byles,  J.  You  say  "  owners'*  does  not  mean  joint 
owners,  but  the  separate  owners. 

Crowder,  J.  The  rent-charge  does  not  proceed  out 
of  the  properties  A.  and  B.  taken  together,  but  it  is 
charged  on  all  and  every  part  of  each  of  them.] 

No  doubt  it  issues  out  of  the  whole,  and  you  are 
addressed  to  the  proper  individual,  who  can  tell  you  the 
details  and  circumstances  respecting  it  all.  It  is  to  be 
remembered  that  under  the  Land  Tax  Acts  this  rent^ 
charge  must  be  registered  with  the  clerk  of  the  peace, 
so  that  ample  means  are,  in  feet,  available  for  obtaining 
all  necessary  information  respecting  the  qualification. 
The  rent-charge  issues,  in  fiict,  out  of  this  one  property ; 
therefore  the  moment  you  put  the  objector  in  c<Hn- 
munication  with  this  one  owner,  you  afford  him  all  the 
means  of  information  that  can  be  reasonably  required 
Mooatroua  inconvenience  might  follow,  in  many  cases,  if 
more  than  one  name  were  required  to  be  inserted  on  the 
claim  in  cases  of  this  class.  This  requirement  was  not 
contained  at  all  in  the  Reform  Act. 

[Byles,  J.    You  say  that  a  restricted  sense  is  sought 
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to  be  put  by  this  objection  on  the  word  **  owners/' — that       1868, 
separate  owners  is  what  is  generally  meant  by  "owners."]       coopbr 


Yes,  and  if  you  give  any  notice  of  one  name  of  a 
person  interested  in  the  property,  you  give  ample  notice 
to  the  public  for  the  purposes  for  which  the  Act  requires 
notice.  The  whole  value,  annually,  of  what  the  other  side 
say  has  been  omitted  is  only  175.  Td, ;  in  point  of  &ct 
more  than  40^.  a-year  each  issued  out  of  the  land  de- 
scribed ;  therefore  this  is  a  suiBcient  claim  in  respect  of 
Mr.  Lee's  property,  and  the  Statute  has  been  complied 
with.  Part  of  this  property  is  in  Bucks  and  part  in 
Hertfordshire.  According  to  the  other  side  it  would  be 
necessary,  in  a  county  claim  for  either  county,  to  insert 
the  names  both  of  the  owners  of  the  property  in  that 
county  and  the  owners  of  the  property  in  the  other; 
which  would  not  only  be  wholly  useless,  but  highly  in- 
convenient. 

[Williams,  J.  There  was  a  registration  case  in  this 
Court  in  which  an  apportionment  of  a  rent-charge 
charged  upon  lands  partly  situate  in  one  county  and 
partly  in  another  was  made,  and  the  claimants  were  held 
not  to  have  votes,  because,  upon  the  apportionment  being 
made,  it  appeared  that  the  net  proceeds  of  the  lands  in 
the  county,  for  which  the  claim  was  made,  were  not  suf- 
ficient to  give  each  of  the  parties  a  clear  409.  per  annum ; 
Westf  appellant,  Itobsan,  respondent  (a). 

Byles,  J,  There  are  many  cases  in  which  a  rent- 
charge  may  be  apportioned  as  well  as  a  rent-service. 

(a)  1  X.  4-  Qra.  Beg.  Cat.  141. 


V. 
ASHFIBLO. 
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1858.        This,  it  appears  from  Co.  Litt.  147  b,   148  a,  may  be 
Cooper       either  by  act  of  law  or  by  act  of  the  partyj 


▼. 

ASHFIELD. 


If  I  have  a  claim  which  I  say  consists  in  a  renU;harge 
issuing  out  of  Mr.  Lee*s  land,  that  is  sufficient ;  because 
then  there  is  nothing  to  prevent  the  objector  going  to 
inquire  of  Mr.  Lee,  and  when  he  does  so,  and  Mr.  Lee 
says  **  there  is  a  rent-charge  issuing  out  of  my  land,** 
that  is  enough  for  the  objector. 

Joshua  WUliamSy  in  reply.  If  there  were  twenty 
owners^  this  decision,  if  against  one,  would  be  an  au- 
thority for  saying  that  it  was  enough  to  mention  the 
name  of  one  of  them  only,  or  to  refer  to  the  smallest 
portion  of  the  land  out  of  which  the  rent-charge  issues. 

[Williams,  J.  The  claimant  here  appears  to  have  a 
sufficient  qualification  out  of  the  land  which  he  has 
referred  to.  The  sum  issuing  out  of  Mr.  Lee's  land  is 
£104:11^.  4k2.  it  seems.] 

The  claimant  ought  to  have  explained  it  as  one  of 
several  rent<;harges.  Also,  this  is  a  rent-charge  issuing 
out  of  the  whole  of  the  land,  that  is,  of  the  property  of 
both  owners;  therefore  they  all  ought  to  have  been 
named,  not  the  owner  of  one  part  of  it  only.  Taking  a 
broad  view  of  the  case,  there  certainly  cannot  be  said  to 
be  that  degree  of  information  which  the  public  has  a 
right  to  demand.  As  to  apportionment  as  between  two 
different  counties,  that  is  inevitable :  here  all  the  lands 
lie  in  the  same  county.  The  Commissioners  of  Land 
Tax  sell  £105 :8«.  lid,  land  tax  on  a  fee  farm  rent, 
charged  on  lands  in  the  parish  of  Hartwellf  belonging 
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to  Sir  George  Lee  and  also  to  other  owners  ;  but  each  of  1858. 
the  rent-charges  must  be  suflBcient  to  confer  the  fran-  cooper 
chise,  which  is  not  the  case  here,  because  Mr.  Lee^s      .     ^• 

'  ASHPIELD. 

land  is  liable  only  to  the  land  tax  for  which  it  is  sepa- 
rately assessed.  You  must  look  to  the  assessment  to  see 
what  that  is,  and  in  that  view  there  is  not  enough  to 
qualify  the  claimant,  because  not  one  of  these  rent- 
charges  is  sufficient. 

[Williams,  J.  That  question  is  not  reserved  for  us ; 
it  requires,  besides,  the  ingenuity  of  a  practised  mind  to 
raise  that  objection.  We  can  only  take  cognizance  of 
the  point  submitted  to  us.] 

Virtually  it  is  submitted  the  point  arose,  because  the 
several  sums,  &c.,  are  all  mentioned  in  the  case ;  and  it 
is  patent  on  the  face  of  the  transaction  that  no  one 
interest  is  enough  to  give  all  of  them  a  vote. 

Williams,  J.  (a)  I  am  of  opinion  that  the  decision 
of  the  Revising  Barrister  must  be  affirmed.  As  to  the 
first  objection  to  the  qualification  in  the  third  column,  the 
description  has  been  amended  by  inserting  the  words 
''  one  undivided  fifty-first  part  of  and  in,'*  so  as  to  make 
the  qualification  stand  as  one  fifty-first  part  of  and  in  a 
fireehold  fee  farm,  out  of  houses  and  lands.  Indeed  I 
doubt  whether  the  description,  as  originally  stated,  does 
not  satisfy  the  Act,  by  describing  enough  for  the  purposes 
contemplated  by  it  The  description  required  is  a  sub- 
stantial description  of  the  nature  of  the  qualification. 
Now  when  the  claimant  says  he  is  qualified,  and  says  it 
in  a  way  that  the  public  understand,  as  here,  who  they 
(a)  CockJmm,  C.  J.,  was  absent  from  ill  health. 


Abhfield. 
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1858.       V6  who  have  the  rent-diarges,  that  is  enough;  but  if 
I  there  is  any  doubt  about  it,  I  am  of  opinion  that  the 

iJ.'.Tn  Revising  Barrister  ought  to  amend,  and  that  here  he 
has  done  so,  and  rightly,  and  in  the  way  thai  Parliament 
has  authorized. 

As  to  the  other  objection,  I  certainly  thought  diat 
there  was  a  good  deal  of  difficulty  in  getting  over  it ;  be- 
cause to  a  certain  degree  I  agree  with  Mr.  Joshua  WU^ 
liams;  but  on  the  whole  I  consider  that  when  Parliament 
says  the  names  of  the  owners  of  the  property  out  of 
which  the  rent-charge  is  issuing  are  to  be  inserted,  it 
means  one  or  more  of  several  owners,  when  either  the 
one  or  the  more  has  or  have  property  sufficient  to  supply 
such  a  rent-charge  as  will  give  the  franchise ;  but  it  is 
not  enough  that,  when  the  rent-charge  is  claimed  in 
respect  of  the  several  properties,  one  owner  of  the  several 
may  be  named,  without  regard  to  whether  his  property 
is  sufficient  But  the  question  raised  here  is,  have  not 
the  pubUc  or  persons  interested  in  the  franchise  a  right 
to  demand  that  the  property  in  respect  of  which  the 
franchise  is  claimed  may  be  easily  found  from  the  de- 
scription given,  and  that  the  objector  may  discover 
whether  it  is  a  proper  case  to  found  an  objection  on  or 
not  ?  And  it  is  said  that  to  name  only  one  portion  of  the 
property  out  of  which  the  franchise  to  such  a  case  as 
this  is  issuing  would  mislead,  if  it  were  held  to  be  suffi- 
cient, because  then  the  smallest  portion  of  the  property 
might  as  well  be  stated  as  the  larger,  and  so  the  objector 
might  be  led  to  object  that  the  land  referred  to  was  not 
sufficient,  on  which  objection  he  might  be  met  with  the 
statement  that  there  was  other  property  out  of  which,  as 
well  as  out  of  the  property  stated,  the  rent-charge  issued. 
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N0W9  I  do  not  think  that  this  is  answered  by  Mr.  Over^       1858. 
end^  when  he  says  that  to  mention  one  name  is  sufficient,       I 
because  that  must  lead  to  inquiry,  and  so  to  an  exami-  ^* 

•^  ASBFIELD. 

nation  of  the  deed  under  which  the  rent<;harges  are 
created.  But  the  answer  to  the  argument  of  Mr.  Joshua 
Williams  is  this,  I  think.  You  may  assume  diat  the 
claimant  has  no  right  to  go  out  of  the  description  he  has 
given  in  the  fourth  column ;  and  taking  that  to  be  so,  it 
appears  that  Mr.  Lee  has  property  subject  to  the  rent- 
charge  of  £1(H:  11«.  4e2.  a  year,  out  of  which  the  claim- 
ant is  entitled  to  one  undivided  fifty-first  part.  There- 
fore the  claimant  has  a  right  to  say  before  the  Revising 
Barrister,  '^  I  claim  for  and  in  respect  of  a  rent-charge 
issuing  out  of  the  very  property  which  I  have  named ; 
that  is  sufficient  to  give  me  the  franchise.'*  And  the 
Revising  Barrister  has  a  right  to  say, ''  He  has  a  right 
to  the  franchise ;  that  is  enough  to  give  it  to  him.**  If 
it  had  been  necessary  for  the  claimant  to  have  had  re- 
course to  a  rentHsharge  charged  upon  the  land  of  Mr. 
Lowndes,  in  order  to  make  up  his  right  to  the  firanchise, 
in  that  case  I  think  the  objection  would  have  been  fatal, 
because  he  would  have  been  stating  one  property  in  his 
claim  as  the  property  out  of  which  his  vote  arose,  with- 
out announcing  to  the  public  that,  without  adding  to 
that  another  property,  there  was  not  enough  to  entitle 
him  to  vote.  This  rent-charge,  it  seems  to  me,  it  is  a 
fallacy  to  speak  of  as  though  it  issued  out  of  each  and 
every  part  of  the  land  like  a  rent-charge  at  common  law; 
in  fact,  it  arises  in  this  way.  An  Act  of  Parliament,  for 
the  general  convenience,  authorized  the  Commissioners 
of  Land  Tax  to  sell  the  burden  of  tax  which  various 
Acts  of  Parliament  had  laid  on  the  land,  and  to  sell  it 
either  to  the  owner  of  the  land  or  to  strangers.     Here 


V. 
ASBPIBLD. 
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1858.  they  have  sold  or  assigned  the  burden  which  was  fixed 
Cooper  ^^  ^^®  '"^^  ^^  ^''  ^^  ^^  ^  Stranger ;  the  amount  fixed 
upon  it  is  £104:  lis.  4d.  yearly;  the  claimant  has  be- 
come the  assignee  of  one  fifty-first  part  of  that  rent,  and 
that  is  enough  to  give  him  the  fi*anchise.  Therefore  the 
Revising  Barrister  is  right 

Crowder^  J.  I  am  of  opinion  that  the  decision  of 
the  Revising  Barrister  on  both  points  is  correct  First, 
the  nature  of  the  qualification  was  improperly  entered 
in  the  third  column,  it  is  said.  Now,  it  appears  that 
the  claimant  had  a  rent-charge  or  fee-farm  rent  issuing 
out  of  lands  to  the  amount  of  40«.  a  year,  and  I  think 
that  the  description  would  be  enough  without  any  alter- 
ation. There  is  no  doubt,  however,  that  tlie  Revising 
Barrister  might  amend  in  such  a  case  as  this  in  the  way 
he  has  done,  because,  in  effect,  he  does  not  alter  the 
nature  of  the  qualification  by  the  amendment  he  has 
made.  He  has  a  fee-farm  rent  out  of  these  lands,  whe- 
ther he  has  it  as  owner  of  the  whole  or  as  one  of  fifty 
other  owners.  On  that  point,  therefore,  I  think  the 
Revising  Barrister  is  correct. 

As  to  the.  other  objection,  which  applies  to  the  fourth 
column,  it  is  alleged  that  there  are  two  owners  of  the 
property  on  which  this  rent  is  charged,  and  both  of 
them,  it  is  said,  ought  to  have  been  named  on  the  claim. 
Now,  I  do  not  think  it  necessary  to  enter  into  the  consi- 
deration of  how  it  would  have  stood  if  the  lands  of  Mr. 
Lee  had  not  fiimished  rent-charge  to  a  suiHcient  amount 
to  ^ve  a  right  of  voting.  If  I  were  called  on  to  decide 
that,  I  should  require  time  for  fiirther  consideration; 
but  that  is  not  necessary,  and  I  agree  with  my  brother 
Williams,  that  we  must  remember  that  this  rent-charge 
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originates  with  the  Stat  4^  Geo.  3,  c.  116;   and  that        1858. 
under  that  Act  we  see  clearly  that  rent-charge  to  the       cooper 
amount  of  £104: 11^.  4kf.  issues  out  of  Mr.  Lees  land;      .     ^' 
that  the  claimant^  with  fifty  others  as  tenants  in  common^ 
was  entitled  to  this ;  that  is,  each  of  them  were  entitled 
to  individual  equal  portions  of  that  annual  sum;   and 
that  consequently  each  has  sufficient  to  constitute  a  vote, 
and  that  establishes  the  claim. 

Byles,  J.  As  to  the  first  objection,  it  being  merely  a 
statement  of  freehold  fee  farm  as  the  qualification,  whereas 
in  fact  the  qualification  was  one  undivided  fifty-first  share 
only  of  a  rent-charge,  I  should  have  thought  the  descrip- 
tion was  good  as  it  stood;  but  it  is  only  an  inaccu- 
racy, and  there  is  a  provision  in  the  last  section  of  the 
Registration  Act,  that  no  inaccurate  description  of  any 
place,  person  or  thing  described  in  any  list  or  register  of 
voters  "  shall  in  anywise  prevent  or  abridge  the  opera- 
tion of  the  Act  with  respect  to  such  person,  place  or 
thing,  provided  that  such  person,  place  or  thing  shall  be 
so  denominated,  in  such  list  or  register,  as  to  be  com- 
monly understood.*'  Therefore  I  think  that  the  Bar- 
rister was  right  on  this  objection. 

As  to  the  second  objection,  that  the  rent-charge  issues 
in  fact  only  in  part  out  of  Mr.  Lee^s  land,  and  that 
another  part  of  the  land  on  which  it  is  charged  belongs 
to  Mr.  Rush,  clerk,  whose  name  is  not  noticed,  it  is  to 
be  observed,  as  my  brother  Williams  has  pointed  out, 
that  there  are  here  two  rent  charges,  one  a  rent-charge 
for  £104: 11*.  4d.  charged  upon  the  lands  of  Mr.  Lee, 
another  of  17*.  7d.  charged  upon  the  lands  of  Mr.  Rush ; 
and  if  that  is  so,  then  the  description  entered  in  this 
claim  is  the  only  accurate  description  of  the  property 

VOL.  I.       K.O.  T 
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1858.       claimed  for.     But  what  is  the  precise  meaning  of  the 
I  word  "  owners"  in  the  schedule  it  is  not  necessary  to 

Cooper  ^ 

V.  give  an  opinion ;  but  I  certainly  should  require  time  for 

AsHriELD. 

consideration  if  asked  to  cut  the  meaning  down  to  that 

of  "  owner  of  undiyided  property."    If  the  contention  on 

the  side  of  the  appellants  could  be  maintained^  it  would 

follow  that  if  a  man  of  large  property  raised  money 

on  his  estates  in  one  county  by  granting  rent-charges 

out  to   yarious    persons  dispersed   over  the  kingdom^ 

no  one  could  eyer  yote  for  one  of  those  rent-charges, 

without  placing  in  the  fourth  column  of  his  claim  the 

names  of  all  the  other  owners  of  rents  charged  upon  the 

property. 

Decision  affirmed  with  costs. 
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1858. 

Nov.  11. 

1859. 

Jan.  17. 

Heartley,  Appellant ;  Banks,  Respondent  (a).    '- 


Heartley,  Andrew 

Lower  Ward 

House 

Lower  Ward 

A  T  a  court  held  before  me,  the  Revising  Barrister  The  military 

duly  appointed  to  revise  the  list  of  voters  for  the  >r/«Aor  we 

borough  of  Windsor^  W.  H.  Banks  objected  to  the  name  vote^for  the  *° 

of  Andrew  Heartley  being  retained  on  the  list  of  voters.  jl^ew^^iwLr 

The  facts  of  the  case  were  as  follows.     The  name  on  S  ':«n>«ct  of 

their  resi- 

the  register  stood—  dences,  at 

such  mili- 
tary knights, 
according  to 
their  founda- 
tion ;  for  the 

Andrew  Heartley  occupied  a  house  as  one  of  the  mili-  jh" boS* *'**"d°^ 
tary  knights   of  Windsor.     He  claimed  under  an  ap-  the  terms  and 

^  mode  of  their 

pointment  which  is  hereunto  annexed.     The  governor  appointment, 

and  enjoyment 

produced  a  book,  which  contains  the  governing  regula-  of  their  resi- 
tions  of  this  charity ;  a  copy  of  this  book  is  hereunto  character  of 
annexed.     The  knights  are  obliged  to  reside  one  month  purely  eiee  "'* 
in  every  quarter,  and  cannot  let  or  alter  their  houses  gho^wlhat  they 
without  the  permission  of  the  Board  of  Works.     The  t^em  dther  m 
Crown  does  the  repairs.     They  are  required  to  live  and  tenants  or  as 

*  .f  X  owners  within 

sleep  in  their  houses.     They  have  various  duties  to  per-  the  27th  sec- 

'^  ''  tion  of  the 

form  as  military  knights.     By  the  statutes  they  forfeit  Reform  Act. 

their  places  on  becoming  possessed  of  property  to  the 

amount  of  £20  a  year.     I  decided  that  Andrew  Heartily 

did  not  occupy  the  house  in  question  as  owner  or  tenant, 

and  struck  the  name  out  of  the  list  of  voters.     The 

names  of  Edward  Anthony  Angelo,  Joseph  Douglas^ 

John  Duncan  King^  George  Loggan  and  Charles  Moore 

(a)  Cor,  Cockburn,  C.  J.,  Winiams,  Crowder,  miles,  JJ. 

t2 
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1858.       are  struck  off,  on  the  same  grounds,  and  their  cases  are 


Hbartlby     *o  depend  on  this. 

V. 

Banks. 


Copy  of  a  Military  Knight's  Appointment. 

"  Victoria,  Regina. 

"  Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  (^ueen.  Defender  of 
the  Faith,  and  Sovereign  of  the  Most  Noble  Order  of 
the  Garter,  to  our  right  trusty  and  well  beloved  the 
Hon,  and  Very  Rev.  Henry  Lewis  Hobart,  Clerk,  D.D., 
and  to  our  right  trusty  and  well  beloved  the  Canons  of 
our  free  collegiate  chapel  of  St.  George  within  our  castle 
of  Windsor,  greeting:  Whereas  it  hath  been  made  to 
appear  to  us  that  Captain  Andrew  Heartley  is  a  fit  ob- 
ject of  our  royal  charity,  in  consideration  thereof  we  do 
by  these  presents  give  and  bestow  upon  you,  the  said 
Captain  Andrew  Heartley,  the  place  of  one  of  our  military 
knights  of  Windsor  now  vacant  by  the  death  of  Captain 
Charles  Langford,  lately  one  of  our  military  knights 
there,  with  the  same  rooms,  foundation  and  house  that 
the  said  Captain  Charles  Langford  enjoyed,  together 
with  all  rights,  privileges,  profits  and  emoluments  unto 
the  said  place  of  military  knights  any  ways  appertaining 
and  belonging,  in  as  full  and  ample  mode  as  the  said 
Captain  Charles  Langford  held  and  enjoyed  the  same ; 
and  although  he  is  a  married  man,  yet  we,  being  duly 
informed  of  the  rules  of  our  said  most  noble  order,  do 
hereby  dispense  with  them  in  this  case ;  and  accordingly 
we  will  and  require  you,  the  said  dean  and  canons,  the 
said  Captain  Andrew  Heartley  to  swear  and  install  into 
the  place  of  military  knight  as  aforesaid  within  our  said 
castle  of  Windsor,  to  possess  and  hold  the  same  during 
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the  term  of  his  good  and  statutable  comportment  therein.        1858. 
Given  at  our  court  at  Windsor  Castle  under  sign  manual     heartley 

and  the  seal  of  our  most  noble  Order  of  the  Garter,  this        „  ^• 

Banks. 

14th  November i  in  the  year  of  our  Lord  1840,  in  the 
fourth  year  of  our  reign. 

"  By  the  Sovereign's  command, 

«  R.  Oxford,  C.  G." 

Copy  of  the  Governor's  Book. 

The  Statutes  of  the  Military  Knights  of  Windsor,  30th 
August,  Anno  primo  Elizabeth. 

'*  The  Queen,  minding  the  continuance  of  the  founda- 
tion erected  by  King  Edward  the  Third,  as  near  as 
might  be,  the  performance  of  the  intent  of  her  progenitors, 
and  advancement  of  the  Most  Noble  Order  of  the  Garter, 
and  especially  of  the  knowledge  given  her  of  the  last 
mind  and  will  of  her  father,  King  Henry  the  Eighth,  to 
make  a  special  foundation  and  continuance  of  thirteen 
poor  men,  decayed  in  wars  and  such  like  service  of  the 
realm,  to  be  called  '  Thirteen  Knights  of  Windsor,'  and 
kept  there  in  succession ;  and  having  also  set  forth  and 
expressed  certain  orders  and  rules  for  their  better 
government ;  and  declared  how  and  in  what  manner  the 
profits  of  certain  lands  of  the  yearly  value  of  £600  given 
and  assigned,  by  her  father,  to  the  dean  and  canons 
and  their  successors,  should  be  employed  for  the  main- 
tenance of  these  poor  knights  and  otherwise  according 
to  his  mind  and  will ;  she,  lastly,  declared  her  pleasure, 
that  the  dean  and  canons,  and  their  successors,  should 
for  ever  cause  the  said  orders  and  rules  to  be  observed 
and  kept,  which  are  these  that  follows : — 

"1.  First,  we  do  establish  thirteen  poor  knights, 
whereof  one  to  be  the  governor  of  all  the  residue,  by 


Heartlet 

V. 

Banks. 


MICHAELMAS  TERM, 

1858.  such  order  as  foUoweth.  The  same  thirteen  to  be  taken 
of  gentlemen  brought  to  necessity,  such  as  have  spent 
their  times  in  the  service  of  the  wars,  garrisons  or  other 
service  of  the  prince,  having  but  little  or  nothing  whereon 
to  live,  to  be  continually  chosen  by  us  and  our  heirs  and 
successors. 

"  2.  Item,  We  ordain  that  the  governor  and  knights 
shall  be  chosen  of  men  unmarried,  and  shall  continue, 
except  in  special  cases  where  it  shall  please  us,  the 
sovereign,  and  the  heirs  and  successors  of  us,  the 
sovereign,  kings  of  the  realm,  to  dispense  with  any 
person  to  the  contrary :  provided  nevertheless,  if  any  of 
them  will  marry,  he  may  do  so,  losing  his  place  at  the 
day  of  his  marriage. 

''  3.  Item.  We  ordain  that  no  man  defamed  and  con- 
victed of  heresy,  treason,  felony  or  any  notable  crime 
shall  be  admitted  to  any  room  of  the  said  thirteen 
knights ;  and  if  any  so  admitted  be  afterward  convicted 
of  any  such  crime,  he  shall  be  expelled  out  of  that  com- 
pany and  lose  his  room. 

^'  4.  Item,  The  same  thirteen  knights  to  have  yearly 
for  their  liveries,  each  of  them,  one  gown  of  four  yards, 
of  the  colour  of  red,  and  a  mantle  of  blue  or  purple  cloth 
of  five  yards,  at  fo.  Sd.  the  yard. 

**  5.  Item.  The  cross  of  St  Oearge  in  a  scutcheon, 
embroidered  without  the  garter,  to  be  set  upon  the  left 
shoulder  of  their  mantles. 

"6.  Item.  The  charges  of  the  cloth,  and  of  the 
lining,  making  and  embroidering,  to  be  paid  by  the  dean 
and  canons  out  of  the  revenue  of  that  foundation  and 
endowment  given  for  that  and  other  causes. 

'*  7.  Item.  The  said  thirteen  knights  to  come  together, 
before  noon  and  afternoon  daily,  at  all  the  divine  service 
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said  within  the  college,  in  their  ordinary  apparel,  and  to        1858. 

continue  to  the  end  of  the  same  service,  without  a  ~^ 

Heartlet 

reasonable  let,  to  be  allowed  by  the  governor.  ^* 

"  8.  Item.  The  said  thirteen  knights  shall  keep  their 
lodgings  appointed  unto  them,  and  their  table  together 
in  their  common  hall  appointed^  and  to  have  their  pro- 
visions made  by  their  common  purse,  except  for  any 
reasonable  cause  any  of  them  be  licensed  to  the  contrary 
by  the  dean  or  his  deputy,  and  that  license  to  endure 
not  above  twenty  days  in  no  year,  except  it  be  for  sick- 
ness only. 

'^  9.  Item.  The  said  thurteen  knights  shall  not  haunt 
the  town,  the  alehouses,  the  taverns,  nor  call  any  women 
into  their  lodgings,  without  it  be  upon  a  reasonable 
cause,  and  that  with  the  license  of  the  dean  or  his 
deputy. 

"  10.  Item.  And,  farther,  we  will  that  twelve  of  the 
said  knights  shall  be  obedient  to  the  thirteenth,  for  the 
governor  and  all  thirteen  shall  be  obedient  to  the  dean 
and  chapter  in  the  observation  of  these  statutes,  for  the 
good  order  of  themselves. 

^M 1.  Item.  The  said  thirteen  knights  shall  be  placed 
within  the  church  where  the  dean  and  canons  shall 
think  best,  to  hear  the  divine  service  together  where 
they  shall  least  trouble  the  ministers  of  the  church. 

"  12.  Item.  They  shall  be  present  at  the  service  to 
be  done  quarterly  for  the  memory  of  the  patrons  and 
founders  of  the  said  college,  and  especially  our  said 
dear  &ther  and  us,  and  have  for  every  of  them  at  each 
time  Is.  8cL,  and  the  governor  28.  The  said  service 
shall  be  used  at  the  four  quarters  of  the  year  every 
Sunday  next  before  the  quarter  day,  that  is  to  say,  the 
Sunday  next  before  the  Feast  of  the  Annunciation^  of  our 


V. 

Banm. 


22^  MICHAELMAS  TERM, 

1858.  Blessed  Lady,  the  Sunday  before  the  Nativity  of  St  John 
Heartlet  ^'^®  Baptist,  the  Sunday  before  the  Feast  of  St  Michad 
the  Archangel,  and  the  Sunday  before  the  Nativity  of 
our  Lord  God. 

''  13.  Item.  If  any  of  the  twelve  knights  do  not 
obey  the  governor  in  the  observation  of  these  statutes, 
he  shall  sustain,  for  every  time  of  such  disobedience, 
such  forfeiture  as  the  dean  and  chapter  shall  put  on 
him.  The  governor  shall  make  report  of  all  such  dis- 
obedience, and  other  offences  committed  by  any  of  the 
said  knights,  to  the  dean  and  chapter,  and  if  the  ofience 
be  such  as  shall  seem  to  them  to  require  such  punish- 
ment, they  shall,  besides  a  pain  arbitrary,  give  a  warning 
to  the  offender,  causing  the  same  to  be  registered ;  and 
he  that  shall  so  twice  be  warned  by  them,  shall  imme- 
diately, upon  the  third  oSence,  be  expelled  for  ever  out 
of  that  company.  And  if  the  governor  disobey  the  dean 
and  chapter  in  the  observation  of  the  said  statutes,  upon 
such  warning  by  them,  he  shall  receive  like  punishment 
as  the  other  twelve. 

'^  14.  Item.  The  penalties  of  such  as  are  punished  by 
the  dean  and  chapter  for  not  observing  of  these  statutes, 
shall  be  employed,  by  the  discretion  of  the  dean  and 
chapter,  upon  any  of  the  ministers  and  choristers  of  the 
church,  where  they  think  best. 

"  16.  Item.  When  it  shall  please  God  that  we  or  our 
successors,  kings  of  this  realm,  shall  repair  to  the  castle 
of  Windsor^  the  said  thirteen  knights  shall  stand  before 
their  doors  in  their  apparel,  to  do  their  obedience  unto 
us  then,  at  the  coming  and  going  away. 

^^  16.  hem.  Yearly,  at  the  keeping  of  the  Feast  of 
St  George^  they  shall  stand  likewise  in  their  appard 
before  their  doors,  at  the  coming  and  gomg  out  of  the 
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lieutenant,  and  of  the  other  knights  of  the  order  chosen        1858. 

for  the  keeping  of  that  feast  ~ 

^     °  Heartlet 

"  17.  Item.    When  any  feast  of  St  George  is  kept  ▼• 

•^  ^  BANI.8. 

within  that  castle  of  Windsor,  the  governor  and  knights 
at  the  dinner  sit  together  in  their  apparel  as  aforesaid  at 
one  table,  and  have  allowance  of  meat  and  drink  at  the 
charges  of  us,  our  heirs  and  successors. 

"  18.  Item.  The  said  thirteen  knights  shall  daily,  in 
their  prayers,  pray  for  us,  the  sovereign,  our  heirs  and 
successors,  and  for  the  companions  of  our  said  Order  of 
the  Garter. 

'^  19.  Item.  The  said  thirteen  knights  shall  all  lie 
within  their  lodgings  provided  for  them ;  and  if  any  of 
them  shall  lie  without  their  said  lodgings  and  the 
college,  without  the  license  of  the  dean  or  his  deputy, 
he  shall  lose  for  every  time  I2d. 

"  20.  Item.  If  any  of  the  poor  knights,  after  his 
admission  into  that  room,  shall  have  lands  or  revenues 
fall  unto  him  to  the  yearly  value  of  £20  or  upwards,  he 
'shall  immediately,  upon  the  coming  of  such  lands  or 
revenues  unto  him,  be  removed  and  put  from  his  said 
room  of  a  poor  knight,  and  another  such  as  aforesaid 
taken  into  his  place. 

'*  21.  Item.  The  said  poor  knights,  excepting  cause 
of  sickness,  shall  be  every  day  present  in  the  college  at 
church  at  divine  service,  as  is  aforesaid,  and  receive 
therefore  a  daily  distribution  of  I2d.  by  the  day,  to  be 
paid  them  monthly  if  it  may  be,  or  at  least  in  such  sort 
as  the  other  ministers  of  the  chapel  be  paid,  and  he  that 
shall  be  absent  from  the  church  one  day,  without  leave 
of  the  dean  or  his  deputy,  shall  lose  his  distribution  of 
I2d.  aforesaid. 

"  22.  Item.     The  governor  shall  keep  a  book,  and 
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1868.       therein  note  as  well  the  absence  of  every  knight  from  the 

"~r  church,  as  other  faults  committed  by  them  pmiishable  by 

_  ▼•  these  statutes ;  he  shall  deliver  one  to  the  dean  or  his 
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deputy,  and  another  to  the  steward,  or  him  that  payeth 
the  poor  knights,  who,  by  order  of  the  dean  or  his  de- 
puty, shall  defietult,  at  the  time  of  their  pay,  such  sums 
as  are  set  upon  any  of  the  said  knights  for  penalties  as 
aforesaid. 

"  23.  Item.  The  dean  or  his  deputy  shall,  once  in  the 
year,  at  least,  appoint  a  day  and  hour  at  which  the  poor 
knights  shall  be  warned  to  be  present,  unto  whom  the 
said  dean  or  his  deputy,  or  one  of  the  canons  to  be 
appointed  by  the  dean,  or  in  his  absence  by  his  deputy, 
shall  read  these  statutes ;  and  if  any  of  the  knights, 
being  warned,  shall  be  absent  from  that  reading,  without 
license  of  the  said  dean  or  his  deputy,  he  shall  lose  for 
every  time  of  such  absence  Gs,  8d. 

"  24.  Item.  The  poor  knights  so  chosen  as  is  afore- 
said, and  every  of  them,  before  he  have  any  commodity 
of  his  room,  shall  give  a  corporeal  oath,  before  the  dean 
or  his  deputy,  to  be  faithful  and  true  to  us  and  our  heirs 
and  successors,  kings  of  this  realm,  and  that  he  or  they, 
for  the  time  of  their  tarrying  there,  shall  truly  observe 
diese  statutes  and  ordinances,  so  far  as  the  same  con- 
cerneth  them,  or  such  other  as  shall  be  hereafter  made 
by  us,  or  our  heirs  and  successors,  touching  the  good 
order  of  that  company,  upon  the  pains  contained  in  the 
said  statutes. 

"  25.  Item.  Notwithstanding  the  article  before  ex- 
pressed, prescribing  the  aforesaid  number  to  be  chosen 
of  gentlemen,  which  we  do  most  allow,  yet,  considering 
that  before  the  perfection  of  these  orders  we  be  adver- 
tized that  the  more  part  of  them,  now  chosen  and  ad- 
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mitted,  be  not  certainly  known  gentlemen  when  received        1858. 
into  the  same  order,  as  men  well  reported  for  their  ~ 
honesty,  and  thought   meet  to  be  relieved  for  their  ^* 

poverty,  we  are  pleased  to  dispense  with  all  such  as  are 
presently  placed,  being  not  gendemen  bom,  and  hereafter 
mean,  in  that  point,  not  to  have  any  admitted  contrary  to 
the  said  order." 

At  a  chapter  held  at  Whitehall,  on  the  14th  January^ 
Anno  12  Car.  2,  it  was  decreed,  that  the  five  alms 
knights  added  by  King  Charles  the  First  should  be 
subject  to  the  same  rules  and  government  under  which 
the  other  thirteen  were  established  by  Queen  Elizabeth's 
foundation,  and  made  equal  partakers  of  the  same  pri- 
vileges and  have  the  like  habit  assigned  them. 

«  June  18,  1857. 
"  Present,  The  Hon.  and  Rev.  the  Dean,  the  Rev. 

Dr.  Coohson,  the  Rev.  Mr.  Mttrthey^  the  Rev. 

Dr.   Heathy    the   Rev.   Mr.   Champagne,  the 

Rev.  the  Provost  of  Eton,  and  the  Rev.  Mr. 

Proby. 
"  Whereas  much  inconvenience  and  mischief  have  at 
various  times  arisen  from  the  poor  knights  letting  or 
lending  their  houses  to  improper  persons  or  for  improper 
purposes,  and  there  being  reason  to  believe  that  the 
orders  of  the  chapter,  which  have  been  made  at  sundry 
times  to  prevent  those  abuses,  are  not  generally  known 
to  them,  they  are  hereby  informed  by  the  direction  of 
the  chapter,  that  repealed  orders  are  entered  in  the 
chapter  book,  strictly  requiring  that  none  of  the  above- 
named  poor  knights  shall  let  or  lend  their  houses,  in  the 
whole  or  in  any  part,  to  any  person  or  persons  without 
the  consent  of  the  dean  and  chapter  being  first  had  and 
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1858.  obtained ;  and  they  are  further  informed  that  there  are 
~  similar  orders  enjoining  that  no  persons  or  goods  shall 

▼•  be  received  into  the  college,  for  the  purpose  of  depriving 

creditors  of  their  due,  or  of  eluding  justice  in  any  re- 
spect ;  and  these  injunctions  are  enforced  by  penalties, 
the  infliction  of  which  stands  recorded.** 

After  reading  the  foregoing,  each  military  knight  takes 
the  following  oath  in  obedience  thereto : — 

"  You  shall  swear  truly  to  observe  the  statutes  and 
ordinances  that  concern  the  government  of  the  military 
knights,  or  such  other  as  shall  hereafter  be  made  by 
her  Majesty  and  her  successors,  touching  the  good 
order  of  the  said  company,  so  &r  as  you  shall  be  con- 
cerned in  them  and  the  contents  of  this  book. 

«  So  help  you  God." 

Nov.  11th,  1858.  Warren,  Q.C.  {Poland  with  him), 
for  the  appellant  The  military  knights  of  Windsor 
are  freeholders.  The  Revising  Barrister  imagines  the 
facts  stated  in  the  case  to  show  these  gentlemen  not  to 
be  entitled  as  tenants  for  life.  Now  a  person  may  be  a 
tenant  for  life,  although  the  person  who  grants  the  life 
estate  may  annex  incidents  to  that  estate.  There  is  the 
fullest  authority  for  this  general  proposition ;  Walcot  v. 
jBotfield(a),  decided  in  1854,  is  a  decision  to  that  effect, 
showing  that  a  proviso  in  a  will,  requiring  the  devisee 
for  life  of  a  mansion  and  estates  to  reside  there  for  six 
months  in  every  year,  and  imposing  a  penalty  for  breach 
of  such  condition,  is  valid,  and  in  no  respect  inconsistent 
with  the  nature  of  the  estate  for  life.  Another  case  of 
the  same  kind  is  Dunne  v.  Dunne  (ft).  So  Co.  LiU. 
42  a.     "  If  a  man  grant  an  estate  to  a  woman  dum  sola 

(a)  Kay^s  R.  534.  (b)  7  De  G.,  M.  ^  G.  207. 
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fuity  or  durante  viduitate,  or  quamdiu  se  bene  gesserit;  1858. 
or  to  a  man  and  woman  during  the  coverture,  or  as  long  heartley 
as  the  grantee  dwell  in  such  a  house  ....  in  all  these 
cases,  if  it  be  of  lands  or  tenements,  the  lessee  hath,  in 
judgment  of  law,  an  estate  for  life,  determinable  if  livery 
be  made."  Again,  in  the  same  page  it  is  said :  ''  A  man 
may  have  an  estate  for  the  term  of  life  determinable  at 
will :  as  if  the  king  doth  grant  an  o£Sce  to  one  at  will, 
and  grant  a  rent  to  him  for  the  exercise  of  his  office  for 
the  term  of  his  life,  this  is  determinable  upon  the  deter- 
mination of  his  office."  The  appellant  here  occupies  as 
one  of  the  military  knights,  and,  as  I  contend,  as  owner ; 
and  the  question  is,  whether  he  occupies  under  the  57th 
section  of  the  Registration  Act  (6  Vict  c.  18),  as  owner 
or  as  tenant ;  in  other  words,  what  is  the  nature  of  his 
occupation  ?  The  terms  of  the  form  of  appointment  (a) 
show  the  knights  to  be  in  a  position  quite  different  from 
that  of  mere  servants;  they  are  entitled  to  exercise  a 
franchise ;  they  have  an  estate,  and  it  is  for  an  uncertain 
interest ;  one,  therefore,  which  the  law  recognises  as  a 
freehold  interest ;  it  may  endure  for  life,  there  being  no 
arbitrary  power  of  amotion  in  any  body,  so  long  as  they 
observe  the  statutes  which  have  been  drawn  up  for  their 
guidance ;  therefore  clearly  they  are  freeholders.  The 
Statutes  of  the  1st  Eliz.  (jb)  support  the  same  view.  The 
foundation  was  erected  by  her  for  >'  thirteen  poor  men 
decayed  in  wars  and  such  like  service  of  the  realm,"  to 
which  number  five  more  were  added  in  the  reign  of  Car. 
2.  The  Queen,  in  the  preamble  to  these  statutes,  **  de- 
clared her  pleasure  that  the  dean  and  canons  of  Windsor 
and  their  successors  should  for  ever  cause  the  said  orders 
and  rules  to  be  observed  and  kept."     The  8th,  1 0th, 

(a)  Supra,  p.  220.  (6)  Supra,  p.  221. 
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1858.  ISth,  15th  and  24kh  of  the  rules  are  especially  important 
Heartlbt  ^  ^^^  ^^*^'  '^^^  '*®*  ^®  ^  ^®  effect  that  each  knight 
before  he  shall  take  any  advantage  or  benefit  of  his  place, 
shall  take  oath  to  observe  these  statutes,  upon  pain  of 
suffering  the  penalties  therein  contained.  The  15th 
rule  is  particularly  material,  because  it  shows  the  sort  of 
service  that  the  knights  were  called  upon  to  perform. 
The  ordinance  of  the  dean  and  chapter  of  June  18th, 
1857,  against  lending  their  houses,  informing  the  knights 
that  '*  repeated  orders  are  entered  in  the  chapter  book^ 
strictly  requiring  that  none  of  the  above-named  poor 
knights  shall  let  or  lend  their  houses  in  the  whole  or  in 
any  part,  to  any  persons  or  person,  without  the  consent 
of  the  dean  and  chapter  being  first  had  and  obtained, 
and  these  injunctions  are  enforced  by  penalties,  the  in- 
fliction of  which  stands  recorded,"  may  appear  to  be  at 
variance  with  the  argument  on  behalf  of  the  appellant: 
but  in  fisu;t  it  was  a  mere  police  regulation,  in  no  respect 
differing  in  principle  fi*om  a  clause '  in  a  wiU  compelling 
residence.  Every  one  of  the  knights,  notwithstanding 
anything  in  these  statutes,  has  clearly  a  fireehold  interest 
so  long  as  he  performs  the  conditions  annexed  to  his 
estate.  Each  military  knight  has  a  separate  house :  he 
owes  obedience  to  no  one's  orders :  by  the  15th  rule,  when 
the  sovereign  repairs  to  IViridsor  Castle,  the  knights 
''shall  stand  before  .their  doors,  in  their  apparel,  to  do 
their  obedience  unto  us  then,  at  the  coming  and  going 
away ;"  this  is  all  the  shadow  of  observance  or  service 
which  they  are  called  upon  to  do ;  and  yet  on  the  other 
side  they  say  these  persons  are  mere  servants.  This 
is  precisely  the  same  case  as  that  of  the  bedesmen 
in  Lord  Burghley's  Hospital.  Simpson,  appellant, 
Wilkinson,  respondent  (a).     In  that  case  the  legal  estate 

(a)  1  Lutw.  Reg,  Com,  168. 
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was  in  the  grantees  or  feoffees  of  the  rent-charge,  and       1858. 

the  only  question  was,  whether  the  bedesmen  had  an     ^^  ^^  ^^ 

equitable  estate ;  and  it  was  held,  that,  not  being  subject       _  ^- 
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to  attestation,  they  had  such  an  estate,  and  were  entitled 
to  vote  in  respect  of  it  And  in  Seesan,  appellant, 
Burton,  respondent  (a),  Maule,  J.,  says,  "  It  is  well  es- 
tablished that  an  estate  which  may  last  for  a  man's  life 
is,  ordinarily  speaking,  an  estate  of  freehold.  Such  an 
estate  is  an  estate  held  on  a  condition  which  is  not  de- 
terminable at  the  arbitrary  will  of  the  lord  ....  It  is 
the  power  of  arbitrary  removal  which  takes  away  the  free- 
hold character  of  property;"  or  they  may  be  considered 
to  have  a  life  estate  in  an  office. 

[CocKBURN,  C.  J.  We  had  somewhat  analogous 
questions  before  us  in  the  case  of  the  Bedesmen  of 
Daventry  (ft).  This  place  or  situation,  which  each  mili- 
tary knight  holds,  is  not  necessarily  to  be  taken  as  an 
office  in  the  absence  of  any  duties  to  be  performed; 
we  held  so  in  the  case  I  have  just  referred  to ;  if,  there- 
fore, you  put  their  claim  on  the  ground  of  its  being  an 
office,  it  might  be  a  very  nice  point.  Supposing  it  were 
anywhere  called  an  office,  that  would  not  decide  the 
•matter  for  this  purpose;  for  it  may  be  that  a  place  or 
situation  may  be  called  an  office,  for  purposes  of  charity, 
which  is  not  an  office  in  the  strictly  legal  sense,  as  we 
held  in  that  case.  But  though  the  bedesmen  might 
have  in  some  qualified  sense  an  office,  yet  their  holding 
being  of  an  eleemosynary  character,  was  not  such  an 


(a)  2  Lutuf,  Reg.  Cat.  225,  281.       spondents,  K,  4*  ^^   ^8*  Cos. 
{b)  Faulkner,     appellant,     The      132. 
Overseers  of  Upper  Boddmgton,  re- 
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1858.        office  as  confers  a  vote  within  the  meaning  of  the 
Heartlky     Ke^«""  Act] 


V. 

Banki. 


[The  argument  was  then  ordered  to  stand  over  until 
the  next  Hilary  Term.] 

17  Janucary^  1859.  Warren  resumed  his  argument  (a). 
It  cannot  be  said  to  be  any  disparagement  of  the  life 
estate,  that  the  knights  are  bound  to  reside  one  month 
in  every  quarter  of  a  year,  for  that  is  not  a  more  severe 
condition  than  has  often  been  imposed  in  grants  of  life 
estates.  Then  the  statutes  show  them  to  have  various 
duties  imposed  on  them  sufficient  to  constitute  their  hold- 
ings offices,  if  it  be  necessary  to  contend  that  they  are  so. 
The  Revising  Barrister  has  struck  out  the  name  without 
saying  why  he  did  so.  The  appointment  gives  Captain 
Heartley  a  freehold  estate  in  the  place ;  but  I  do  not 
think  it  quite  necessary  for  his  case  to  put  the  holding 
so  high  as  that ;  it  is  enough  to  show  that  he  occupies 
as  sole  owner,  no  one  having  power  to  turn  him  out 
''We  give  and  bestow  upon  you  the  said  Captain  Andrew 
Heartley  the  place  of  one  of  our  military  knights,"  are 
the  terms  of  the  appointment ;  and  what  can  they  be 
held  to  convey  but  an  absolute  ownership.  The  facts 
disclosed  by  the  special  case  are  submitted  as  showing 
conclusively  that  they  occupy  as  owners.  Their  appoint- 
ment is  for  life.  The  history  of  the  institution  is  traced 
by  the  Master  of  the  Rolls  in  the  late  case  of  Attorney* 
General  v.  The  Dean  and  Canons  of  Windsor  (6),  whence 
it  appears  that  the  poor  knights  were  originally  a  part 

(a)  Cor.  Cockbumj  C.  J.,  Williamt,  Crowder,  Willes,  JJ. 
{b)  24  Btw,  695->699. 
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of  the  estabfishinent  df  the  Order  6f  the  Garter,  and        1858. 
that,  although  a  sufficient  enddWment  had  been  afforded     hb»tlsv 
for  the  support  of  the  dean  and  canons  in  the  time  of       BMmMt 
Edward  III.  (whidh   Is  called  the   old  dotation),  no 
endowment  had  beeti  inade  by  &ie  Crown  for  the  supp^dtt 
of   the  poor  knights.     Shortly  after   the  decease  of 
Henry  VIII.,  the  knights  having  still  reniained  unpro- 
vided for  by  endowment,  Edwatd  VI.,  by  the  advice  of  the 
Batons  of  the  Exchequer,  the  Kmg's  Serjeant,  the  At- 
torney and  Solicitor-Gtenerals,  and  in  the  manner  |Kyinted 
out  by  t!hem,  made  the  "new  dotation.*    Out  of  this  tt 
was  thtft  the  means,  during  some  reigns,  for  building  die 
lodgings  of  the  knights  were  found,  and  the  dean  frnd 
canons  had  no  beneficial  interest  in  the  ftinds  of  it  at 
alL    This  was  the  opinion  of  the  Master  of  the  Rolls. 

[CockBxniN,  C.  J.  Does  it  appear  thtft  there  are  any 
duties  connected  irith  this  place  or  office,  or  is  it  merely 
eleemosjmary  T\ 

Certainly  there  are  duties :  th^  case  clearly  finds  lihat 
in  express  words.  The  ease,  therefore,  is  entirely  dis- 
tinguishable firom  any  which  have  turned  on  the  dis- 
fifietion  betiteen  an  eleemosynary  place  and  ein  office 

iridi  real  duties  attached  to  it 

> 

[CocKBUJiw,  C.  J.  Then  do  you  say  that  residence 
IS  necessary  for  the  performance  of  their  duties?] 

Certainly  t  but  it  is  not  necessary  to  defend  that 
point,  because  this  is  an  appointmetit  or  grant  of  the 
place  to  an  officer  for  life.  Under  this  they  have  a 
house  to  dwell  in,  which  is  their  own ;  of  which  the 

VOL.  I.      E.G.  u 
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1858.       Queen  cannot  dispossess  them  so  long  as  they  conduct 
jj^^^  ^^      themselves  properly  and  morally. 


V. 
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[CocKBURNy  C.  J.  Is  the  house  given  them  as  bemg 
necessary  to  the  performance  of  their  duties  ?] 

N0|  it  is  given  to  them  absolutely.  The  gift  is  of  an 
office  or  place,  appendant  to  which  the  house  passes : 
it  is  a  grant  of  the  place  of  military  knights,  with  rooms 
and  a  house;  ''the  same  rooms,  foundation  and  house 
that  the  said  Captain  Charles  Langford  enjoyed,  togedier 
with  all  rights,  privileges,  profits  and  emoluments  unto  the 
said  place  of  military  knight  anyway  appertaining  and 
belonging,''  are  the  words  of  the  appointment,  and  this 
appointment  the  Chancellor  of  the  Order  of  the  Garter 
is  required  to  seal.  What  is  a  place  if  this  is  not? 
Here  is  an  appointment  under  the  sign  manual :  surely 
that  must  constitute  the  thing  appointed  to  a  place.  In 
Reg.  V.  Charretie  (a),  the  question  of  "  what  is  a  place/' 
in  legal  acceptation,  was  much  and  elaborately  discussed. 
Here  the  situation  is  to  be  held  as  long  as  the  knights 
observe  good  and  statutable  conduct;  that  is,  it  is  a 
place  for  life.  It  is  to  be  noticed  that  all  the  cases  are 
specified  here  in  which  the  knights  may  be  removed; 
there  is  no  arbitrary  power  to  destroy  the  nature  of  the 
fireehold.  His  tenure  depends  entirely  upon  the  per- 
formance of  his  duties,  an  act  within  his  own  power. 
Then  this  is  not  the  case  of  a  county  claim;  it  is  a 
claim  for  a  borough  vote.  That  distinguishes  it  firom 
Faulkner f  appellant,  The  Overseers  of  Upper  Boddingtan, 
respondents  (i).  The  rules  require  that  the  military 
knights  shall  be  gentlemen  born ;  that  is  inconsistent 

(a)  IS  Q.  B,  447.  (6)  K.  ^  Ora.  Reg,  Cat,  132. 
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with  the  notion  of  the  other  side,  that  they  are  mere        1858. 
servants.     I  deny  that  they  are  servants :  they  cannot     heartlet 
be  discharged  as  servants :  they  are,  it  is  true,  servants       banks. 
of  the  Crown ;  but  in  no  other  sense  than  that  in  which 
all  officers,   civil   and  military,  are  said  to  be  in  her 
Majesty's  service* 

[Crowder,  J.  In  the  appointment  it  appears  that 
Captain  Heartley  has  been  represented  to  the  Queen 
''  as  a  fit  object  of  our  royal  charity."] 

Still  he  cannot  be  arbitrarily  discharged:  he  is  not  a 
servant,  because  he  has  an  interest  in  his  place  which 
his  master  cannot  put  an  end  to.  There  is  nothing  in 
the  rules  to  place  him  in  a  position  having  anything 
of  servility  in  it  The  18th  rule  says : — "  Item.  The  said 
thirteen  knights  shall  daily,  in  their  prayers,  pray  for 
us,  the  sovereign,  our  heirs  and  successors,  and  for  the 
companions  of  our  said  Order  of  the  Garter."  The 
authorities  show  that  this,  the  holding  by  the  service 
of  praying  for  the  sovereign,  was  not  a  base  tenure,  on 
the  contrary  it  was  grand  serjeanty,  and  grand  serjeanty 
was  equally  noble  with  military  service.  Manning's 
Serviens  ad  Legem,  283 ;  Co.  Litt.  105  b.  Serjeant 
Manning  says,  Id.  Pref.  p.  iii :  "  A  third  class  of  ser- 
jeanty was  founded  for  the  executing  of  ofilices  and 
rendering  of  services  connected  with  the  personal  accom- 
modation of  the  sovereign  :  all  which,  however  humble 
their  character,  were  considered,  from  the  dignity  of  the 
person  to  whom  they  were  to  be  rendered,  to  be  equally 
noble  with  the  tenure  by  the  ordinary  military  services, 
and  to  be  accompanied  by  the  same  feudal  incidents, 
with   the  exception  of  escuage."     Also  the  saying  of 

u2 


Banks. 
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1858.       P&^  ndsters  Was  a  recognised  anA  hoii€!tind[>le  fern  at 
~  grand  serjeanty.    **  The  holding  by  the  setrite  of  saying 

V.  pater  nosters  for  the  king's  soul  was  not  unasual,  and 

by  reason  of  the  dignity  of  the  service  it  wa«  a  tenure  hi 
grand  sierjeanty "  (a).  A  freehold  tenure  is  peifectly 
consistent  with  the  20th  rule :— "  Item.  If  any  of  the 
poor  knightSy  after  his  admission  into  that  room,  shall 
have  lands  or  revenues  fall  onto  him,  to  the  yeistfly  value 
of  £30  or  upwards,  he  shaU  immediakely,  oipon  liie 
coming  of  such  lands  or  revenues  onto  htm,  be  temoved 
and  put  from  his  said  room  of  a  poor  knight  and  another 
such  as  a&resaid  taken  into  his  place.**  For  die  tenure 
may,  nevertheless,  be  for  life,  and  as  duoh  is  a  freehold 
tenore.  The  oath  which  is  enforced  ^m  the  tnembcrs 
of  this  body  is  only  for  the  purpose  of  maintaining  order 
and  good  government :  and  so  is  the  rule  not  4o  let  the 
houses  without  the  oonsent  of  Aie  dean  hdA  canons* 
They  oocitpy  as  owners  so  long  as  they  comply  wtdi  the 
vegulations  of  the  statutes,  which  they  are  awom  to  obey. 
It  is  aaid  that  the  Queen  may  remove  any  of  them  out 
of  one  house  into  another:  but  there  is  no  proof  of  this: 
it  is  not  found  in  the  case  and  cannot  be  asaomed^ 
Each  knight  is  entitled  to  one  house  or  another.  Simp^ 
soa,  appellant,  WilKMon,  respondent  (i),  is  expreaaly  in 
point;  the  facts  there  were  infinitely  weaker;  yet  die 
analogous  hewing  in  that  case  was  held  to  give  a  vote. 
The  appointment  shows  the  contrary  of  what  my  learned 
friend  on  the  other  side  contends  to  be  the  fact:  '^  We 
do  give  and  bestow  upon  you  the  said  Captain  Andrew 
Heariley  the  place  of  one  ol  our  military  knights  of 
Windsor,  now  vacant  by  the  death  of  Cafrtam  Ckmies 

(a)  Manningt  Serviens  ad  Legem,  293. 
(6)  1  Lutw,  Reg,  Cm,  6S8. 


XXII,  VICTORIA.  287 

JjQnSifordi  &c.|,  with  the  aame  roomh  foundation  aad  185$. 
house  that  the  said  Captain  Charles  Iningford'  «pjoyed,  h«a^tlw 
tog^tbei:  with  aJl  rights,  privileges*  profits  aod  emolur  «  *• 
meats  unto  the  said  place  of  military  knighi  anyway 
appertaining  and  belongings  in  as  fUU  and  ample  mode 
as  the  said  Captain  Charles  Longford  held  and  enjoyed 
the  same."  The  Queen  could  not  after  this  grant  put 
Captain  Seartky  out  of  this  house:  for  she  cannot 
derogatie  hofa  her  own  grant.  What  she  grants  is  an 
interest  in  Isnd  to  possess  and  er\joy  the  same  during 
his  good  and  statutable  comportment  m  his  place.  The 
case  dnes  not  state  whether  the  military  knights  are 
xaJasi  tq  the  poor,  &c.  or  not ;  but  it  would  appear  that 
this  plape  is  ejrtra-pairocbial,  like  the  Castle  of  Windsor^ 
thongh  in  ^t  it  is  np%  strictly  speaking,  within  the 
preeincte  of  the  Castle*  The  Reform  Act  req^uires  rating 
to  the  poor,  but  that  is  only  meant  of  places  where  there 
is  a  rate  for  the  relief  of  the  popr  in  esse.  The  point 
was  taken  before  the  Revising  Barrister  and  abandoned, 
beqwse  the  plape  is  eK;tra-parochial,  The  case  last 
cited  appeam  to  be  expressly  in  point* 

[Coci^wa.!^  C,  J.  If  a  man  ha^.  a  ftqehold  ofllice  and 
an  interest  in  land  that  would  be  a  good  vQte  fi>r  a 
county.  The  question  here  is,  whether,  ex  caticessis, 
these  persons  are  entirely  entitled  to.  thsir  houses  aa 
QwnerSjL  their  holding  gives  them  votes.  The  casea 
is^P^Qting  QQuni^F  votes  do  not,  I  think*  apply.] 

Seespn,  ^pellan*;^  BvTi(m%  respondent  (a),  is  a  very 
strong  eas.€U  and  thair  was  the  case  of  a  borough  vote, 
and  it  IS  mtirely  in  fi^vour  of  this  appellant.     The  ques- 

(a)  2  Lutw.  Reg,  C^.  225. 
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1858.        tion  is,  what  is  the  appellant  here?    On  all  the  fiicts  I 

Hbartlbt     contend  he  occupies  as  owner ;  he  is  put  in  possession 

Banks.       ^^  ^^^^  ^^^^  rights  and  privileges  appertaining,  which  he 

may  keep  to  his  last  breath.     The  Court  will  construe 

the  Registration  Act,  as  well  as  the  Reform  Act,  liberally 

in  &vour  of  the  franchise. 

[Williams,  J.  The  case  is  silent  as  to  whether,  when 
a  knight  is  once  elected,  he  continues  to  hold  the  house 
of  his  predecessor,  or  whether  the  houses  go  by  seniority. 

CocKBURN,  C.  J.  It  might  be  important  to  know 
whether,  if  a  knight  comes  in  to-day  upon  a  vacancy 
made  by  the  death  of  the  senior  of  the  whole  body,  he 
takes  his  house,  or  whether  he  begins  in  the  worse 
description  of  house  and  works  up  to  the  better,  according 
to  seniority.  If  that  can  be  ascertained  we  must  add  it 
to  the  case  if  necessary.]    , 

Suppose  the  Crown  were  to  require  residence  in  a 
particular  house :  that  would  not  alter  the  legal  nature 
of  the  grant :  it  would  still  be  a  freehold  interest  that 
was  granted.  The  cases  already  cited  from  the  Courts 
of  Equity  clearly  demonstrate  that. 

Next,  the  Revising  Barrister  says  in  the  case  that  the 
knights  "cannot  let  or  alter  their  houses  without  the 
permission  of  the  Board  of  Works.'*  But  this  does  not 
make  their  interest  the  less  a  freehold  interest ;  it  is  not 
a  condition  interfering  with  the  ownership.  Clarke^ 
appellant,  I%e  Overseers  of  St.  Mary^  Bury  St.  Ed- 
munds,  respondents  (a),  illustrates  this  point.     There  the 

(a)  K.  ^  Ora.  Reg.  Cat.  90. 
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distinction  between  an  occupation  as  a  servant  and  as  a        1858. 
tenant  was  pointed  out ;  and  it  was  shown  that  an  occu-     hbartlby 
pation  might  be  no  less  an  occupation  as  tenant  by  rea-       ^^^-^ 
son  that  it  was  compulsory.     Here  the  repairs  or  altera- 
tions are  to  be  done  with  permission  of  the  Board  of 
Works :  because  the  Crown  does  the  repairs  as  an  addi- 
tional benefit  annexed  to  the  holdings  of  the  knights,  at 
its  own  firee  will,  that  does  not  curtail  the  rights  of  the 
parties. 

[CocKBURN,  C.  J.  It  certainly  leads  to  the  inference 
that  the  houses  are  the  houses  of  the  Crown,  and  not  of 
the  knights.] 

What  the  Court  has  to  do  is  to  see  what  are  the  terms 
of  the  grant,  and  what  the  Crown  has  permitted  to  go 
out  of  itself  and  vest  in  the  knights.  A  donor  cannot 
derogate  from,  or  do  anything  inconsistent  with,  his  own 
grant.  If  it  could  not  have  been  ascertained  what  the 
grant  was,  as  the  letters-patent  had  been  missing,  then 
there  would  have  been  force  in  the  inference  mentioned 
by  my  Lord,  but  here  we  have  the  whole  terms  of  the 
grant,  and  no  inference  can  be  drawn  in  opposition  to 
their  plain  meaning.  The  duties  which  they  have  to 
perform  are  as  a  condition  of  the  feudal  tenure :  they  are 
of  a  very  honourable  nature. 

Power,  Q.C.  {Prentice  with  him),  for  the  respondent 
It  is  not  disputed  that  a  grant  to  continue  for  a  time  un- 
ascertained conveys  an  estate  for  life ;  but  that  does  not 
vary  this  case.  The  Reform  Act,  in  sect  27,  requires 
occupation  either  as  owner  or  as  tenant,  and  the  question 
is,  if  these  gentlemen  can  be  considered  as  occupying  as 


S4irM* 
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J858.  owners?  Now  there  are  a  aeries  of  occurrences  men- 
tioned in  tbft  rules,  on  the  event  of  which  their  attendance 
and  occupation  is  compulsory,  and  requisite  for,  and  sub- 
servient to,  the  performance  of  certain  services,  showing 
that  th^y  do  not  occupy  as  owners  or  even  as  tenants, 
but  because  residence  is  necessary,  from  the  nature  of 
the  services  they  have  to  perform.  The  real  estate^  it  U 
submitted,  is  in  the  dean  and  canons  of  Windtor :  at  any 
rate,  it  is  impossible,  on  these  facts,  to  say  that  the 
knights  are  the  owners  of  these  houses.  In  the  pre- 
amble to  the  statutes,  in  various  of  the  statutes,  and  also 
in  the  order  at  June,  1857,  it  appears  clearly  to  be  esta- 
blished that  the  knights  do  hot  hold  either  as  owners  ot 
tenants.  In  that  preamble  the  Queen  recites  her  desire 
*'  £qt  the  performance  of  the  intent  of  her  progenitors,  and 
specially  of  the  mind  and  will  of  her  father  to  make  a 
special  foundation  of  poor  men*'  and  so  forth ;  and  then 
declares  "how  and  in  what  manner  the  profits  of  certain 
lands,  of  Uxe  yearly  value  of  £jSOO,  given  and  assigned 
by  her  &ther  to  the  dean  and  canons  and  their  suc- 
cessors, should  be  employed  for  the  maintenance  of  these 
poor  knights  and  otherwise,  according  to  his  mind  and 
will**  Surely  this  leads  irresistibly  to  the  conclusion 
that  the  dean  and  canons,  in  their  acts  regarding  the 
knights'  houses,  are  really  doing  acts  of  ownership. 
How  can  it  be  deemed  consistent  with  the  hypothesis 
of  the  legal  estate  being  in  the  knights  severally,  that  no 
one  of  them  has  power  to  let  or  lend  his  apartp^ents,  with- 
out the  consent  of  the  de^n  and  canons  ?  Th^  order  of 
1857  is  important  to  notice  in  this  respect,  because  it 
shows  this  restriction  to  have  obtained  from  the  firs^ 
and  not  to  be  a  modern  usurpation.  The  dean  and 
canons  next  say  to  the  knights,  ^^  our  predecessors  have 
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frequently  warned  the  knights  that  they  must  not  let  or        1858. 

lend  their  rooms  without  the  consent  of  the  dean  and  ~. 

Heartley 

canons/'    After  that  it  seenjs  impossible  to  support  the  ▼• 

Banka* 

notion  of  the  legal  estate  being  in  persons^  whq  are  sub- 
ject to  such  interference,  with  the  enjoyment  of  the  pro- 
perty. 

[CocKBURNy  C.  J.  Whence  is  the  authority  of  the 
dean  and  canons  so  to  interfere  derived  ?] 

I  take  it  their  authority  is  as  owners :  I  find  it  no  other 
way.  The  Court  finds  certain  lands  of  the  then  value 
of  i^GQO  have  been  vested  in  the  dean  and  canons  and 
their  successors,  to  *'  be  employed  for  the  maintenance 
of  these  poor  knights  and  otherwise:^*  the  legal  estate  in 
the  whole  of  this  property,  as  well  in  that  part  of  it 
which  is  devoted  'Ho  the  maintenance  of  these  poor 
knights'*  ^  in  that  part  of  it  the  proceeds  of  which  are 
applied  **  otherwise,"  is  in  the  dean  and  canons,  and  they 
exercise  their  rights,  as  owners  of  this  property,  when 
they  tell  the  inmates  how  they  shall  enjoy  the  occupa- 
tion of  the  property.  They  cannot  even  take  in  a 
lodger  without  the  consent  of  the  dean  and  canons. 
Who  ever  heard  of  an  owner  of  a  house  being  in  such 
case?  The  form  of  the  gift,  '^ whereas  it  hath  been 
made  to  appear  to  us  that  Captain  Andrew  HeartUjf 
is  a  fit  object  of  our  royal  charity,"  shows  this  to  be 
eleemosynary.  Then  the  terms  used  at  the  conclusion 
of  the  instrument,  ^*  We  will  and  require  you  the  said 
dei^n  and  cha{)ter  to  swear  and  install  into  the  place  of 
military  knights,  &c.  to  possess  and  hold  the  same 
during  the  term  of  his  good  and  statutable  comportment 
therein,"  mean  only  we  appoint  you  to  the  place  during 
good  behaviour. 


▼. 
Banks. 
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1858.  [CocKBURN,  C.  J.     When  you  say  that  the  dean  and 

Heartlbt  ^^^'^^"s  ^'^  ^^  owners  of  these  residences,  you  must 
admit  that  they  could  not  apply  them  to  any  other  pur- 
poses but  those  to  which  they  are  now  devoted.] 

I  say  it  is  as  licensees  of  the  dean  and  canons,  not  as 
owners,  that  they  occupy. 

[Crowder,  J.  How  is  it  shown  whether  these 
houses  are  built  on  the  property  yielding  £600,  which 
Henry  VIII.  is  stated  to  have  assigned  to  the  dean  and 
canons ;  you  argue,  as  I  understand  you,  that  these  resi- 
dences are  part  of,  or  within,  the  property  so  vested  in 
the  dean  and  canons  ?] 

It  is  submitted  that  we  must  take  it  so  as  the  case 
stands.  There  is  nothing  to  except  them  out  of  it.  The 
dean  and  canons  are  the  only  owners  of  the  legal  estate 
who  are  mentioned,  or  referred  to,  at  all. 

[Crowder,  J.  The  Crown  has  no  right,  according 
to  you,  to  grant  these  rooms,  because  they  are  already 
in  the  dean  and  canons. 

CocKBURN,  C.  J.  If  these  residences  are  part  of 
Windsor  Castle,  the  presumption  would  be  very  strong 
that  the  residence  of  the  military  knights  is  permissive.] 

I  contend  that  the  dean  and  canons  are  owners  in  fee 
of  the  property,  holding,  however,  to  such  uses  as  the 
Crown  may  from  time  to  time  appoint.  In  point  of  fiict, 
it  seems  that  the  residences  are  not  situate  within  the 
precincts  of  the  Castle.     There  is  a  road  and  a  wall 
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separating  them  from  the  upper  part  of  the  Castle;  but        1858. 
they  are  withm  the  lower  wall  of  the  Castle. 


[Williams,  J.  I  own  I  think  nothing  can  turn  on 
the  fact  of  the  residentiary  houses  being  within  the 
Castle.] 

The  occupation  here  is,  in  fact,  compulsory,  being 
required  for  the  performance  of  the  duties  exacted  from 
the  knights.  It  is  not  an  occupation  arising  either  from 
ownership  or  the  relation  of  tenant  to  landlord.  The 
Revising  Barrister  finds  that  they  are  bound  to  reside 
one  month  in  each  quarter  of  the  year ;  that  they  are  to 
live  and  sleep  in  their  rooms,  and  that  they  have  various 
duties  to  perform. 

[CocKBURN,  C.  J.  It  may  well  be  that  they  have 
offices,  and  that  they  have  residences  as  one  of  the  ad- 
vantages belonging  to  their  offices,  and  also  that  they 
have  duties  to  perform,  and  yet  these  duties  might  be 
just  as  well  performed,  although  they  had  no  stated 
residences  at  all.] 

They  could  not  perform  these  duties — at  least  all  of 
them — ^without  residences.  Then  they  are  to  have 
liveries,  which  seems  to  show  their  services  to  be  consi- 
dered as  of  a  domestic  character.  The  8th  rule  rather 
&vours  this  view : — "  Item.  The  said  thirteen  knights 
shall  keep  their  lodgings — '  keep'  being  old  English  for 
inhabit,  still  in  use  in  this  sense  at  Cambridge — ap- 
pointed unto  them,  and  there  table  together  in  their  com- 
mon hall  appointed,  and  to  have  their  provisions  made 
by  their  common  purse,  except  for  any  reasonable  cause 


Heartlbt 

▼. 

Banks. 
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18^.  any  af  them  be  licensed  to  the  contmry  by  the  dean  or 
Heailtlet  his  deputy,"  ficc.  So  the  9th ; — "  Item.  The  said  thir- 
Baku.  ^^^^^  knights  shall  not  haunt  the  town,  the  alehouses,  the 
tavemsi  nor  call  any  women  into  their  k)dgipgg|  witbput 
it  be  iipoa  a  reasonable  cau8e«  and  that  with  th^  license 
of  the  dean  or  his  deputy.**  All  through  the^e  rules 
everything  is  to  be  done  by  or  through  the  dean  and 
canons,  or  under  the  superintendence  oc  CPntrol  of  the 
dean,  or  even  his  depujty,  as  to  the  mode  in  which  they 
shall  occupy.  What  semblance  has  this  to  the  occupa- 
tioi»  of  bis  own  property  by  the  freeholder?  The  18th 
rule  is : — "  Item.  When  it  shall  please  God  that  we,  &c^ 
kings  of  this  realmi  shall  repair  to  the  Cattle  of  WindsoTf 
the  said  thirteen  knights  shall  stand  before  their  doors, 
in  their  apparel,  to  do  their  obedience  unto  us  then»  at 
the  coming  and  going  away."  That  contemplates  a 
forced  residence.  The  duty  eould  not  be  perfomied 
withput  it.  The  Queen's  grant  amounts  to  this ;— "  We 
appoint  you,  the  military  knights,,  for  life,  to  this  office 
or  plaoe^  to  which  certain  duties  are  attached  i  and  we 
require  yoiv  the  dean  and  canons,  to  allow  tb^ae  gentle- 
men to  occupy  these  residences,  as  long  as  they  continue 
in  the  performance  of  these  duties,  and  generally  observe 
a  good  and  statutable  comportment** 

[C0CK3URN,  C-  J,    She  add«,  however,  '^  so  behaving, 
ypu  Qccwpy  withoijil  any  power  in  any  bod^  tp  put  you 

put,**] 

Still  if  tliey  were  put  out,  it  does  not  appear  whexe 
their  remedy  would  he. 

[Wii^LiAMSt  h     It  mjght  equally  he  askedj^  where 
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wbuld  their  wmtedy  be,  if  the  shillings  assigned  to  thetn       1858. 
under  the  21st  rule,  were  not  paid?]  HeARTLEt 


Probably  the  remedy  for  the  non-payment  of  that 
would  be  m  Chancery  ^  in  some  other  of  the  matters 
specified  hi  the  ndes,  for  their  benefit,  it  might  perhaps 
be  by  petition  to  the  sovereign.  I  contend  that  the 
dean  and  canons  are  trustees  fer  the  Crown,  who  is  the 
appointor  to  these  places;  and  the  dean  and  canons 
would  be  held  bounds  ahd  be  obliged,  to  do  anything, 
which  flie  Crown  called  upon  them  to  do,  in  relation  to 
the  proper  objects  and  purposes  of  the  institution.  On 
the  other  hand,  it  is  submitted,  there  is  nothing  to  show 
that  they  are  trustees  for  the  military  knights,  of  whom 
it  cannot  be  said  that  each  of  them  has  an  estate  in  his 
house.  If  they  had  either  the  legal  estate  or  an  equi- 
table estate  in  the  houses,  how  could  the  dean  and 
canons  have  made  this  order  that  they  should  not 
sublet  ? 

[WiLLKS,  J.  There  can  be  no  legal  estate  for  life 
here,  because  there  is  no  writing. 

CocKBURN,  C.  J.  As  yet  I  do  not  see  how  the  Ifegal 
estate  is  in  the  dean  and  canons.] 

It  is  submitted  that  it  really  matters  not  They  stand 
in  a  relation  as  owners  to  these  premises ;  because  every 
act  of  ownership,  done  on  the  premises,  is  to  be  done  by 
them,  the  dean  and  canons,  except  occupation,  as  required 
fer  the  purposes  of  the  duties  imposed  upon  die  knights. 
Two  cases  in  which  questions  of  this  nature  have  been 
much  discussed  are  both,  as  regards  the  principles  laid 
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1858.       down  by  the  Courts  in  favour  of  the  respondent.    In 

~~~"  Hughes,  appellant.    The    Overseers  of   Chatluim,    re- 

▼•  spondents  (a),  where  a  master  ropemaker  in  one  of  the 

Ban&s. 

royal  dockyards  had,  as  such  master,  a  house,  in  die 

dockyard  for  his  residence,  rent  free,  in  part  rmunera- 
tion  of  his  services,  he  was  held  to  be  a  tenant  within  tbe 
g7th  section  of  the  Reform  Act  "  But  it  may  be,"  the 
Court  there  say  in  their  judgment,  delivered  after  time 
taken  to  consider,  *'  that  a  servant  may  occupy  a  tene- 
ment of  his  master's,  not  by  way  of  payment  for  his 
services,  but  for  the  purpose  of  performing  them.  It 
may  be  that  he  is  not  permitted  to  occupy,  as  a  reward 
in  the  performance  of  his  master's  contract  to  pay  him, 
but  required  to  occupy,  in.  the  performance  of  his  con- 
tract to  serve  his  master."*  That  principle  is  applicable 
here.  But  a  case  more  clearly  in  point  with  this  case 
is  Dobson,  appellant,  Jones,  respondent  (ft),  where  the 
appellant  was  surgeon  of  Greenwich  Hospital,  and  occu- 
pied, as  sudh  surgeon,  a  house  belonging  to  the  commis- 
sioners, in  the  infirmary,  such  house  being  appropriated 
to  the  use  of  the  surgeon  for  the  time  being.  By  the 
Admiralty  regulations  the  officers  of  the  hospital  are  to 
inhabit  the  apartments  assigned  to  them,  and  no  ex- 
changes can  be  made  without  the  permission  of  the 
commissioners.  The  appellant  was  held  not  to  occupy, 
either  as  owner  or  tenant,  under  the  ^th  section  of  the 
Reform  Act  There,  also,  the  appellant  was  not  re- 
movable, except  for  misbehaviour. 

[CocKBURN,  C.  J.  There  is  this  difference  in  both 
these  cases, — there  were  no  freehold  offices  in  either  of 
them.] 

(a)  1  Lutw.  Reg,  Cos.  51,  (6)  Ibid,  105. 
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The  question  is^  whether  they  occupy  these  houses        1858. 
for  life.     It  is  conceded  that  they  are  appointed  to  their     heartley 
o£5ces  or  places  for  life,  and  it  comes  then  to  a  question       ^  ^' 
of  tenancy.     In  the  case  last  cited,  by  the  regulations  of 
the  Admiralty,  "  surgeons  of  hospitals,  when  not  provided 
with  a  residence  within  the  hospital,  are  to  be  allowed 
1&.  a-week  lodging  money;"  a  most  material  ingredient 
in  considering  the  value  of  the  property.    Yet  the  Court, 
drawing  a  most  wholesome  distinction  between  cases 
where  the  party  is  required  to  occupy  for  the  per- 
formance of  services,  and  where  he  occupies  as  tenant, 
decided  against  the  vote.     Clarke,  appellant.  The  Over- 
seers  of  8l  Mary,  Bury  St  Edmunds  (a),  is  to  the  same 
effect.     Here  they  could  not  perform  the  duties  cast 
upon  them,  if  living  in  any  other  place. 

[CocKBURN,  C.  J.  The  occupation  seems  to  be  part 
of  the  discipline  of  the  institution,  rather  than  for  the 
performance  of  the  services,  which,  m  fact,  are  of  a  very 
unimportant  character.] 

The  institution  appears  to  be  established  for  two  pur- 
poses ;  one  for  an  addition  to  the  state  of  the  sovereign, 
the  other  for  the  reception  and  manifestation  of  his 
charity  and  munificence ;  in  fact,  as  objects  of  his  alms. 

[CocKBURN,  C.  J.  It  is  certainly  more  like  an  elee- 
mosynary foundation  than  any  thing*else.] 

They  reside,  I  contend,  in  these  lodgings  for  the  more 
convenient  discharge  of  these  duties,  and  the  more  con- 
venient receipt  of  the  royal  alms.     If  they  could  have 

(a)  K.  4-  Gra,  Reg.  Cat.  90. 
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1858.       shot^n  that,  prtvlously  to  the  Reform  Act,  the  military 

~  knights  had  nscd  to  tote  for  the  county,  it  would  have 

^  ▼-  carried  their  case  a  Ions  way,  but  there  is  no  fthadow  of 

Banks.  jT 

evidence  of  that ;  as  far  as  appears,  they  have  always 

been  treated  as  an  eleemosynary  body. 

[WitLiAtts,  J.  The  resolution  of  the  House  of 
Commons  of  1624,  stated  in  Heywood  on  Elections  (a), 
•*  That  members  of  colleges,  halls  of  corporations,  not 
having  freehold,  saving  in  right  of  their  colleges,  haUs  or 
corporations,  oughrt  not  to  have  voice  in  elections  of 
knights  or  burgesses,  and  that  the  fetlows  and  scholars, 
that  have  fellowships  and  chambers  above  40(r.,  ought 
not  to  have  voice  in  elections,**  is  somewhat  weakened 
by  another  resolution  agreed  to  at  die  same  time,  "  That 
parsons  and  vicars  that  have  no  other  freehold  but  glebe 
lands,  ought  not  to  vote  in  elections ;"  the  latter  resolu- 
tion being  clearly  wrong  as  a  statement  of  the  law  or 
the  practice.  But  Serjeant  Heywood  says,  by  aflnodier 
entry,  it  appears,  that  this  resolution  was  supported  in  the 
House  by  these  arguments : — **  He  that  hath  a  chamber 
Cometh  not  in  by  Hvery  and  seishi,  nor  by  deed  eBrolled ; 
no  assise  lieth ;  the  freehold  of  it  is  in  the  corporation ; 
his  fellowship,  like  wages  and  diet,  given  to  a  servanf  (ft). 

Crowder,  J.  T]ie  question  seems  to  me  to  be, 
whether  this  is  not  a  freehold  office^  and  llien  a  house 
attached  to  it] 

One  other  case  appears  to  bear,  vety  materially,  on  the 
questions  involved  in  this.     Heathy  appellant,  Hcynu^ 

(a)  Pag«  115.  (6)  /Wrf.  p.  lltf. 
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respondent  (a).  TIm  objection  to  the  votes  there  was  that  18S8, 
the  claimants  were  brethren  of  a  corporate  body :  that  heaetiw 
the  fee  was  in  the  corporation  aggregate :  and  that  the 
brethren  were  not  occupiers  of  the  chambersy  in  which 
they  resided,  within  the  meaning  of  section  S?  (^  the  Re-^ 
form  Act,  and  they  were  h^ld  to  occupy  neither  as  owners 
nor  as  tenants.  The  rules  and  regulations  of  the  com- 
munity, in  that  case,  bore  a  strong  likeness  to  those 
before  the  Court. 

[CocKBURV,  C.  J.  That  is  very  much  on  the  same 
principle  as  the  case  of  the  fellows  of  colleges :  but  where 
is  the  corporation  here  t 

Crowdkh,  J.  There  was  no  appointment  to  the 
pardcukir  rooms  theie. 

Williams,  J.  The  prmeiple  of  that  ease  is,  that  a 
member  of  a  corporation  does  not  occupy  the  corporation 
property  as  owner.] 

The  purpose  of  the  appointment  of  these  gentlemen 
in,  that  they  may  always  be  on  the  spot  for  the  purpose 
of  receiving  certain  alms  and  for  performance  of  certain 
services ;  and,  for  the  more  convenient  reeeipt  of  these 
alms,  each  is  allowed  to  occupy  a  house,  subject  to  the 
dismissal  of  the  Crown  at  any  time. 

[CocKBURN,  C.  Jr  If  they  were  merely  appointed 
for  the  purposes  of  eleemosynary  distribution,  but,  as 
part  of  it,  had  a  right  to  occupy  a  house,  would  not' that 
give  a  right  to  vote  ? 

(a)  K,  f  Gra,  99. 
VOL.  I.      K.O.  X 
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1858.  Crowder,  J.    The  right  has  been  denied  to  oc- 

cupiers of  almshouses.] 

In  &cty  this  is  nothing  more  than  a  charitable  founda- 
tion ;  they  are  placed  in  their  lodgings  merely  in  respect 
of  these  alms ;  they  do  not  occupy  as  tenants. 

Warren  in  reply.  As  to  this  being  an  eleemosynary 
foundation,  I  refer  to  the  case  of  Simpson,  appellant, 
Wilkinson,  respondent  (a),  where  the  institution  of 
Bnrghlejfs  Hospital  was  certainly  as  much  of  an  elee- 
mosynary character  as  this:  it  consisted  of  almsmen, 
poor  humble  decayed  men:  the  members  were  to  be 
chosen  '*  out  of  such  as  have  been  either  honest  soldiers 
or  workmen,  or  labourers  or  servants,  that  are  by  sick- 
ness or  other  impediment  unable  to  get  their  livings  by 
their  handiwork  or  by  daily  service  as  beforetime  they 
have  done.**  The  duties,  too,  were  of  a  very  humble 
character,  and  they  were  to  wear  gowns  of  the  colour  of 
the  Burghley  livery,  and  resort,  in  them,  to  the  common 
prayers,  every  Sunday,  Wednesday  and  Friday  and  holy- 
days,  to  Si.  Martin's  Church,  at  morning  and  evening 
prayers,  and  sit  and  kneel  in  some  convenient  place  ap- 
pointed by  the  churchwardens,  &c. ;  and  if,  sajrs  the  I9tfa 
of  Lord  JBurghley's  rules,  "  If  at  any  time  he  that  shall 
be  mine  heir  of  my  house  at  Theobalds  in  Herts,  shall 
come  to  Burghley  or  Stamford,  the  said  poor  men  shall 
present  themselves  dutifully  unto  him,  and  shall  offer 
any  service  they  can  do  to  him,  &c. :"  that  may  be  to 
brush  bis  shoes,  or  do  anything  else  he  chose  to  call 
upon  them  to  do ;  yet  still  it  was  held  that  the  brethren 
or  beadsmen  were  entitled  to  be  registered  as  freeholders : 

(a)  1  Lutw,  lUg.  Ca$.  168. 
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and  thaty  too,  was  an  institution  wholly  of  the  character  of  1858. 
a  charity,  and  the  possession  of  the  poor  men  was  sub-  heabtlbt 
ordinate  to  the  society.  Here  they  may  let,  if  they  are 
careful  to  choose  a  proper  person :  the  regulation  on  that 
head  is  merely  a  regulation  of  police,  and  the  better 
maintenance  of  order  and  decorum:  the  regulation  is 
somewhat  analogous  to  the  common  condition,  in  leases, 
in  many  parts  of  Westminster  and  the  west  of  London, 
that  the  grantee  of  the  lease  shall  not  underlet  to  a 
school  or  a  chemist,  &c.:  but  that  condition  does  not 
make  the  relation  less  that  of  landlord  and  tenant  So 
here  they  do  not  the  less  hold  as  owners,  because  they  bold 
subject  to  some  needful  regulations,  for  the  preservation 
of  decorum,  in  the  immediate  neighbourhood  of  the  royal 
palace.  The  prohibition  against  letting  in  those  cases, 
implies  the  right  to  let  the  rooms  generally.  The  rule 
as  to  keeping  their  rooms  means,  unless  they  let  them, 
with  the  approbation  of  the  dean  and  canons.  What 
possession  is  sufficient  if  this  is  not:  they  cannot  be 
turned  out  The  mere  fact  of  the  institution  being  of  an 
eleemosynary  nature  cannot  diminish  their  rights,  in  the 
respect  we  contend  for,  any  more  than  the  same  circum- 
stances, in  the  case  of  Lord  Burghley's  beadsmen. 

[Williams,  J.  The  grant,  as  I  understand  the  case, 
is  under  the  seal  of  the  Order  of  the  Garter ;  is  that  so  ? 
The  difficulty  is  to  see  how  the  property  passes;  by 
what  manner  of  assurance  or  deed,  or  by  what  process 
of  any  kind,  a  freehold  is  vested  in  the  military  knights ; 
no  such  mode  of  passing  an  interest  out  of  the  Crown  is 
kno¥ni  to  the  law  as  this.  The  Crown  cannot  convey 
property  except  under  the  great  seal.] 

x2 
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185&  The  grmt  is  ttnder  the  sign  manual ;  the  fee  is  already 

HBAftTLvr  *"  ^  ^®*"  *"^  canons,  granted  to  them  by  Henry 
^^^  VIII.:  this  appointment  or  grant  from  the  Crown  con- 
teys  an  equitable  interesty  out  of  which  the  military 
knights  cannot  be  turned*  This  appears  fron  the  pre* 
amUe  of  Queen  EKsabeth*&  Statutes.  These  gentkmen 
being  in  pos  ession,  it  is  submitted,  there  is  sufficirat 
evidence  of  a  legal  commencement  of  the  estate.  The 
only  question  is,  whether  they  occupy  as  tenants  or  aa 
owners;  whether  they  are  an  eleemosynary  body,  or 
whether  they  have  duties  to  perform,  is  immaterial ;  aB 
the  cases  showing  that  it  is  the  character  in  which  they 
occupy  that  decides  it  If  the  military  knight  is  merely 
a  eeUui  que  imst,  then  there  is  all  the  appearance  here 
of  an  equitable  freehold;  and,  perhaps,  that  is  the  better 
oonstmotion  of  this  instrument^  that  it  passes  the  eq«it* 
able  interest  in  these  houses. 

[Wi'LiiBs,  J.  Can  the  Crown  grant,  under  the  seal  of 
the  Order  of  the  Garter,  an  equitable  estate,  in  land,  any 
more  than  a  legtl  estate  ?] 

I  am  not  bound  to  answer  that  question. 

[WiLLBS)  J«    It  answers  itself.] 

I  contend  that  it  is  simply  the  grant  o^  or  appoint- 
ment to,  a  place ;  assuredly  that  it  is  in  the  power  of  the 
Crown  to  do  by  this  sort  of  instrument:  and  then  the 
room  passes  as  appurtenant  and  belonging  to  the  plaee 
and  office. 

[WiLLES,  J.     Do  you  recollect  a  case  in  trespass,  in 
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which  it  was  said,  that  a  person  in  possession,  though        1858. 
without  a  conveyance  from  the  Crown,  of  Crown  knd     hbartlet 
had  a  good  possession  as  agamst  a  wrong-doer,  and       ^^^^ 
good  title  to  bring  trespass? (a)    That  case,  in  which 
the  question  was  a  good  deal  considered,  is  in  your 
fiivour.] 

Cur.  cdv,  vult 

Fefr.  1&  The  judgment  of  the  Court  was  now  de- 
livered by,— 

CocKBURK,  C  J.  'nds  case  was  argued  before  my 
brodiers  WittiatM,  Orawder,  WiUes  and  myself.  Alter 
a  fiill  consideration  of  die  case,  we  are  of  opinion  that 
the  dedsioii  of  l^e  Revising  Barrister  is  right  and  must 
be  affiniried;  not  lliat  w«  adopt  the  view  which  Was 
pressed  upon  us  by  die  CooBsel,  and  which  seems  to 
have  been  the  impression  of  the  Revising  Barrister, 
namely,  that  this  occupation  of  the  claimants  was  for 
the  puiipcMse  of  services  to  be  rendered  by  them  in  their 
character  of  aiBtaary  knights.  We  do  not  find  that 
there  are  any  services,  which  the  ckimants  are  bound 
to  p»&nn,  to  which  their  occupation  of  the  houses,  in 
respect -of  whiidi  diey  claim  to  vote,  can  be  considered 
as  subservient  The  duties  or  obKgartions,  ^  which  the 
militaary  knights  are  bound,  are  either  matters  of  -disci- 
pline or  of  reKgious  observance :  with  Ihe  single  excep- 
tion of  the  obligation  to  stand,  at  the  door  of  their 
abodes,  to  do  obeisance,  on  the  sovereign  returning  to  or 
leaving  Windsor  Castle — ^  mere  mark  of  respect  or 
homage  which  cannot  be  considered  as  an  act  of  service, 

(a)  Sembte,  llarper  ▼.  CharUiumrth,  5  Dowl  Sf  Ry.  572 ;  S,C.^B,Ss  C. 
W4. 
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1858.        uid  a  similar  mark  of  respect  is  to  be  shown  to  the 
"TI  governor  and  knights  of  the  Order  of  St  Oearge,  on  a 

V-  particular  occasion.     But  although  this  ground  of  ex- 

ception to  the  right  to  vote  may  fisdly  there  remains  to  be 
considered  the  important  question,  whether  there  is  any 
occupation,  as  owners  or  tenants,  to  entitle  the  occupants 
to  vote  ?  It  is  not  pretended  that  there  is  any  occupation, 
in  the  character  of  tenants,  and  the  question  is  therefore 
reduced  to  whether  there  is  any  occupation  as  owners. 
We  are  of  opinion  that  there  is  not  The  case  first 
submitted  to  us  by  the  learned  Counsel  for  the  appel- 
lants was,  that  the  appointment  of  military  knights  of 
WiTidsor  was  a  freehold  office,  and  that  the  occupa- 
tion of  a  house  being  annexed  to  it,  by  the  grant 
of  the  former,  the  party  holding  the  office  had  an 
estate  for  life  in  such  house.  But  we  are  clearly  of 
opinion  that  the  appointment  of  military  knights  is  not, 
in  any  sense  of  the  term,  an  office.  An  office  neces- 
sarily implies  that  there  is  some  duty  to  be  performed 
incidental  to  it  Here,  as  we  have  pointed  out,  there 
are  no  duties  which  can  be  considered  as  incidental  to 
an  office.  Religious  observances,  Imd  manifestations  of 
respect,  by  the  recipients  of  a  charity,  to  their  benefiictors, 
cannot  be  held  to  be  services  which  constitute  an  office. 
We  must  not  suffer  ourselves  to  be  led  away  by  names, 
however  dignified  or  high  sounding.  Although  the 
persons  deriving  benefits,  fi-om  this  royal  and  noble 
institution,  are  designated  by  the  honourable  title  of 
military  knights,  there  is  nothing  whatever  of  knightly 
service  connected  with  the  institution,  which  is  one  of  a 
purely  eleemosynary  character.  It  purports  to  be  so  by 
the  very  terms  of  the  appointment  of  the  objects  of  the 
royal  bounty,  and  the  whole  scope  and  object  of  the 
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institution^  as  well  as  the  terms  and  conditions  on  which        1858. 
the  advantages  of  the  royal  bounty  are  to  be  enjoyed,  all   ~ 

XlBARTLEY 

clearly  establish  the  same  thing.  It  is  plain  that  the  ^  ^-^ 
charitable  support  of  men,  who  had  fallen  into  poverty 
and  decay,  in  the  military  service  of  the  realm,  was  the 
primary  and  main  purpose  of  the  institution ;  and  that 
for  that  purpose  the  pecuniary  and  other  advantages, 
incidental  to  the  appointment,  were  annexed  to  it,  while 
with  a  view  to  its  half  collegiate  and  half  monastic 
character,  peculiar  obligations  and  observances  were 
imposed.  Looking  to  the  substance  of  the  thing,  not 
to  the  name  by  which  it  has  been  dignified,  it  is  plain 
that  this  is  a  charity:  a  royal  and  noble  charity  it  is 
true,  but  still  a  charity,  and  nothing  more.  The  case  for 
the  appellants,  however,  assumed  another  form ;  it  was 
said  that  the  claimants  being  appointed  during  good 
behaviour  have  a  freehold  interest,  and  being  entitled 
to  the  benefit  of  the  charity,  and,  as  part  of  it,  to  the 
occupation  of  the  respective  houses,  have,  as  cestuis  que 
trust,  equitable  fireeholds  in  these  houses.  It  seems  to  us 
unnecessary  to  decide  whether  the  claimants  here  have 
a  fireehold  interest  or  not,  there  being  no  office  or  firanchise 
taken  by  them ;  a  question  of  some  nicety  and  difficulty 
would  arise,  if  it  were  necessary  to  determine  whether,  as 
against  the  Crown,  a  person  appointed  to  be  a  recipient 
of  the  benefits  of  this  charity  could  maintain  an  absolute 
and  indefeasible  right  dum  beni  se  gesserit :  but  whether 
the  interest  of  these  parties  in  the  benefits  of  the  charity 
be  a  freehold  interest  or  not^  we  are  of  opinion  that  there 
is  no  such  estate  or  interest  in  these  houses  as  can  pro- 
perly be  deemed  an  ownership^  The  legal  estate  is 
plainly  in  the  dean  and  canons  of  Windsor,  and  though 
they  may  be  bound  to  allow  the  knights  to  occupy  these 
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185&       houses,  yet  it  appears  that  the  dean  and  canons  have 

power  and  authority  to  impose  such  restrietions,  on  At 

▼.  enjoyment,  as  divest  the  occupation  of  the  character  of 

ownership.  The  knights  cannot  let  their  houses  in  the 
whole  or  in  part,  nor  reeeiTO  innuttes  or  guests  therein, 
except  with  the  assent  and  sanction  of  the  dean  and 
canons.  The  language,  too,  of  the  grants  and  of  the 
statutes  of  the  institution,  speaks  of  the  bouses  or  rooms 
of  the  knights  (for  both  terms  are  used)  inconsistently 
with  the  idea  of  ownership.  Their  residences  are  termed 
rooms  or  lodgings,  and  in  one  place  the  occupation  is 
termed  a  *'  commodity.**  The  knights  are  plaeed  under 
the  control  and  authority  of  the  dean  and  canons,  and 
moreoTer  subjected  to  a  number  of  minute  regulations, 
which  show  that  this  institution  is  altogether  of  an 
eleemosynary  character ;  and  that  the  occupation  of  their 
residences  was  subordinate  to  the  general  objects  and 
purposes  of  the  charity.  It  appears  to  us,  diat  if  we 
were  to  hold  that  the  occupation  of  a  residence,  as  part 
of  the  beneftts  of  such  a  charity,  was  an  occupation  as 
owner,  we  must  say  that  any  oeeupatifm,  of  a  separate 
residence,  as  an  almshouse,  where  the  appointment  by 
the  grant  of  the  founder  is  during  good  behaTiour,  would 
be  a  freehold  occupation  as  owner,  and  consequendy,  if 
of  sufficient  value,  would  give  a  right  to  vote— a  con- 
clusion to  which  we  are  certainly  not  prepared  to  come. 
The  case  of  Simpson,  appellant,  Wilkuwm,  respond- 
ent(a),  which  was  pressed  on  us  in  the  argument,  is  a 
very  difierent  case  from  the  present  In  that  ease  no 
trustees  were  to  be  found.  The  recipients  of  the  chart^ 
had  the  direct  and  uncontrolled  management  of  Ae 
property  in  their  own  hands:  and  the  only  question 

(a)  1  Lutw,  Reg.  Cat.  S68. 


Heartlby 

V. 

Banks. 
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raised  in  the  case  was,  whether  the  Revising  Barrister  1858. 
was  right  in  presuming  a  legal  commencement  of  the 
estate  of  the  bedesmen,  by  the  royal  licence,  prior  to  the 
passing  of  the  Stat.  39  Eliz.  cap.  5.  There  is  nothing 
in  the  authority  of  that  case  which  precludes  us  from 
fiilly  considering,  in  this,  whether  the  occupation  of  their 
houses,  by  the  military  knights,  is  an  occupation  as 
owners.  We  are  of  opinion  that  the  characteristics  of 
ownership  are  wanting;  that  the  occupation  is  only 
subordinate  to  the  purposes  of  a  charity  and  subject  to 
the  immediate  control  of  the  superiors  of  the  institution, 
and  that  it  is  not  therefore  an  occupation  as  "  owners,"  so 
as  to  satisfy  the  requirement  of  the  27th  section  of  the 
Reform  Act  The  appeal  must,  therefore,  be  discharged, 
and  the  decision  of  the  Revising  Barrister  affirmed,  but 
without  costs,  as  the  Court  is  of  opinion  that  the  case  is 
a  fit  one  for  consideration. 

Appeal  dismissed  without  costs. 
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Easter  Term.  ;Ex  parte  AlLEN  (a). 

Jyril  18. 

Where  a  f^OUCH  moved  for  a  rule,  directing  the  returning 

name  ap-  officer,  of  the  borough  of  Bedford^  to  insert  the  name 

fheTbt  foJVe*'  <>f  Mr.  Allen  on  the  list  of  voters  for  that  borough, 
tharfor^r^^  Mr,  AllerCs  name,  at  the  last  revision  of  the  voting  lists, 
borough  in  the  appeared  on  the  lists  both  of  the  county  and  the  borough. 

tame  county,         '^'-  ^  o 

and  his  claim     In  respect  of  his  claim  to  vote  for  the  county  he  was 

for  the  latter  ^       ^  "^ 

was  success,  objected  to,  and  the  objection  was  successful,  and  the 
fully  objected      n      ,  .        Tt       .  i.      i      ^  .      -.  .i      ,  . 

to  at  the  re-       Kevising  Barrister  accordingly  determined  to  strike  his 

vision,  and  the  ^  ^,  i.        i        ,  .11 

Barrister  who  name  Oil  the  county  list,  but  by  some  mistake  the  name 
lists  decided  to  ^^^  Struck  off  the  borough  list  instead  of  the  county  list 
S'!ha^lisrb™t  ^  submit  that  the  67th  section  of  the  Registration  Act 
sfirack  ?ff  his     ^^^^  power  to  the  Court  to  grant  this  rule. 

name  from  the 
borough  list 

instead:—  [WiLLEs,  J.     The  67th  section  does  not  affect  this 

Held,  that  the 

Court  of  Com-    case. 

mon  Pleas  bad 

no  power  to 

order  the  name        ^  t        mi_   ^  •  1  i- 

to  be  restored.  Crowder,  J.  ihat  section  only  applies  to  cases 
has  no  aut"'  where  there  is  an  appeal.  What  jurisdiction  have  we  ? 
tti::4f'  Ther«  is  no  appeal. 

with  Voters* 
Jiists,  except  in 

cases  brought        Byles,  J.     The  House  of  Commons  would  be  very 

before  it  by  ap-  "^ 

peal  from  the    much  astonished,  if  we  took  upon  us  to  meddle  with  the 

Revising  Bar-    ,.  ^         t 

rister's  Court    hsts,  after  they  have  been  settled  and  signed  by  the 
Revising  Barrister.] 

The  67th  section  enacts  that,  '^whenever  by  any 

(a)  Cor,  Crowder,  mik$,  ByUt,  JJ. 
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judgment,  or  order,  of  the  said  Court,  any  decision  or  1859. 
order  of  any  Revising  Barrister  shall  be  reversed  or  j^^  ^^ 
altered,  so  as  to  require  any  alteration  or  correction  of  Allen. 
the  Register  of  voters  for  any  county,  or  for  any  city  or 
borough,  notice  of  the  said  judgment  or  order  of  the 
said  Court  shall  be  forthwith  given,  by  the  said  Court,  to 
the  sheriff  or  returning  officer,  as  the  case  may  be,  having 
the  custody  of  the  said  Register,  &c. ;  and  such  sheriff  or 
returning  officer  respectively  shall,  upon  the  receipt  of  the 
said  notice,  alter  or  correct  the  said  Register  accordingly, 
&c."  So  that  the  Statute  contemplates  orders  being 
made  by  the  Court,  as  distinguished  from  judgments  on 
appeals ;  and  it  is  submitted  this  is  a  proper  case  for  the 
interposition  of  the  Court,  being  a  case  of  accident  and 
mistake,  which  was  not  discovered  until  the  lists  were 
published.  The  Revising  Barrister  is  quite  willing  to 
do  anything  which  the  Court  may  think  he  has  the 
power  to  do. 

[Crowder,  J.  I  do  not  see  what  power  he  has  to 
put  the  name  on  the  list,  any  more  than  we  have.] 

The  returning  officer,  no  doubt,  is  the  proper  person 
to  put  the  name  on  the  list,  of  which  he  has  the  charge 
and  actual  custody. 

[Crowder,  J.  This  is  not  the  case  of  a  clerical 
error ;  it  is  a  mistake  of  judgment.  It  may  be  a  very 
hard  case ;  but  I  do  not  see  the  slightest  ground  for  our 
interference,  even  if  we  had  any  power  to  interfere. 

WiLLES,  J.     Have  you  any  authority  to  show  whether 


EASTER  TERM. 

1859.       the  Court  has  any  jurisdiction?    If  we  haye  authority, 
on  what  Statute  is  it  founded  ?] 


EMpatU 

Allen. 


An  eminent  parliamentary  Counsel  has  been  consulted, 
and  suggested  an  application  to  this  Court ;  but  I  cannot 
find  any  authority  on  the  point     It  is  an  unusual  case. 

Per  Curiam.  Rule  refused. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS 

UNDER  THE  STAT.  6  VICT.  c.  18, 
in 

MICHAELMAS  TBBM, 

IN  THE 

TWENTX-THIRD  YEAR  OF  QUEEN  VICTORIA. 


Melbourne,  Appellant ;  Greenfield, 

Respondent.  ^**^- 


THE  following  case  was  stated  by  the  Revising  Bar-  Where  a  ]ier. 
80D  objecting 

rister : — ^At  a  Court  for  the  revision  of  votes  held  to  a  voter  for 
before  me  at  Derby,  J.  Melbcume  objected  to  the  name  changed  his 
of  jB.  W.  Greenfield  being  retained  on  the  list  of  voters  Sn^Ae^hSJ* 
for  the  parish  of  All  Saints,  Derby,  in  the  southern  ^^^^^^j! 
division  of  the  county  of  Derby.  ^^  ^^  ^* 

The  following  is  a  copy  of  the  notice  of  objection :—   *^  fjj^^^jj;, 


name 


■'  To  Mr.  Bickard  William  Greenfield.  ?"*•  ^^^^^^> 

J  18  the  proper 

"  Take  notice,  that  I  object  to  your  name  being  re-  P'*^  ^«*^* 


tained  in  the  All  Saints',  Derby,  list  of  voters  for  the  the  notice  of 

objection. 

southern  division  of  the  county  of  Derby.  The  pro. 

vision  of  6  &  7 
(Signed)    "  James  Melbourne,  of  Cowhill,  Belper,  Vieu  c.  18, 

1      -n      •  4*  -cr  /•        1      *•  10^>  that  no 

on  the  Register  of  Voters  for  the  misnomer  or 

.  V         X  i_  •       ^  D  I  inaccurate  dc- 

pansh  or  township  of  Helper.  scription  of 

«  Dated  August  15th,  1859."  p^a^clTAing 

named  or  de- 


scribed in  any  notice,  shall  in  anywise  prevent  or  abridge  the  operation  of  tnis  Act  witn 
respect  to  such  person,  place  or  thing,  provided  that  such  person,  place  or  thing  shall  be 
so  denominated  in  such  notice  as  to  be  commonly  understood,  applies  to  the  case  oi 
a  aiistake,  not  to  a  case  where  the  party  has  written  what  he  meant  to  write. 
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1859.  The  appellant's  name  appeared  on  the   Register  of 

Melbourne   Voters  for  the  township  of  Belper,  and  was  therein  de- 

^      ^'  scribed  as  follows : — 

Greenfield. 


Christian  and 
Surname  of  Voter. 

Place  of  Abode. 

Nature  of 

Street,  Lane,  Src,  wbcie 
the  property  it  situate, 
or  name  of  the  pn- 
petty,  fte. 

MeUnmrne,  Jame$ 

CowMtt,  Belper 

Freehold 
houses  and  land 

Gutter. 

It  was  proved  in  evidence  before  me,  that  James 
Melbaume,  the  appellant,  had  removed  from  CawhUlf 
Belper,  in  October,  1858,  to  a  place  called  Gutter,  in 
the  same  township  of  Belper,  and  that  he  was  not  re- 
siding at  Cowhill  at  the  time  he  signed  the  objection^ 
and  described  his  place  of  abode  **  Cowhill,  Belper  ;**  and 
upon  this  it  was  contended  that  the  notice  of  objection 
so  signed  was  invalid,  as  not  giving  the  true  place  of 
abode  of  the  objector,  within  the  meaning  of  the  Regis- 
tration of  Voters  Act,  1843.  On  that  ground  I  held  the 
notice  of  objection  insufficient,  and  retained  the  name 
of  the  respondent,  on  the  list  of  voters,  without  requiring 
proof  of  his  qualification.  If  I  am  right  in  so  holding, 
the  name  of  the  respondent  is  to  be  retained,  otherwise 
it  is  to  be  expunged.  The  cases  of  150  other  persons, 
whose  names  were  retained,  on  the  list,  under  similar 
circumstances  to  the  above,  were  consolidated  with  the 
principal  case. 


Hayes,  Serjt,  for  the  appellant  Whether  the  resi- 
dence of  the  objector  is  duly  described,  in  the  notice  of 
objection,  is  the  point  in  question :  and  it  will  be  found 
to  turn  upon  the  construction  of  the  Statute  6  &  7  VicL 
c.  18,  s.  7,  and  form  5  in  Schedule  A.  thereto  appended. 
Now  that  section  directs,  '*  that  the  person  so  objecting 


V. 

Greenfield. 
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^hall,  &c.  give,  or  cause  to  be  given,  to  the  person  so  1859. 
objected  to,  or  leave,  or  cause  to  be  left,  at  his  place  mblbouekb 
of  abode,  as  described«.in  such  list,  a  notice  according  to 
the  form  numbered  5  in  the  said  Schedule  A.,  or  to  the 
like  eflfect."  So  far  the  place  of  abode  of  the  person 
objected  to  is  mentioned ;  but  then  the  form  referred  to 
is  to  be  signed  thus  :  "  A.  B.  of  [place  of  abodelf  on  the 
Register  of  Voters  for  the  parish  of  A."  That  must  mean 
his  place  of  abode  as  described  in  the  voters'  list.  Now 
the  qualification  of  an  objector  is,  that  he  be  on  the 
Register  of  the  county  for  the  time :  "  Every  person  who 
shall  be  upon  the  Register,  for  the  time  being,  for  any 
county,  may  object  to  any  other  person,**  &c.,  and  ^*  he 
shall,  &c.  give,  or  cause  to  be  given,  to  the  overseers 
of  the  poor  of  the  parish,  &c.,  to  which  the  list  of  voters 
containing  the  name  of  the  person  so  objected  to  may 
relate,  a  notice,  according  to  the  form  numbered  4  in  the 
said  Schedule  A.,  or  to  the  like  eflect,"  Sect.  7.  Now 
the  form  4  has  a  column  to  be  filled  up  with  '^  place 
of  abode  as  described,''  and  another  to  be  filled  up  with 
"  street  or  lane  or  other  like  place  where  the  qualifying 
property  is  situate,  &c.  as  described  in  the  list  or  re- 
gister." Then  the  case,  stated  by  the  Barrister,  explains 
that  the  objector  had  changed  his  place  of  abode,  since 
the  publication  of  the  last  Register,  and  had  removed  to 
a  place  called  Gutter:  but  both  the  places  are  mentioned 
in  the  Register  of  and  along  with  his  name  :  for  the  place 
at  which  he  lived  at  the  time  of  the  formation  of  the  last 
Register,  viz. ,  Cowhilly  Belper,  is  mentioned  under  the 
head  of  "  place  of  abode ;"  and  the  other  place,  viz. 
Gutter,  is  mentioned  under  the  head  of  "  street,  lane  or 
other  place,  &c."  Then  the  form  6,  Schedule  A.,  con- 
tains the  notice  of  objection  to  be  given  by  any  person 

z2 
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1859.       other  than  an  overseer;   and  it  is  to  be  directed  to 
Melbourne    ^^' ^  ^^ ^"  *^^  insert  the  name  and  place  of 

^'  abode  of  the  person  objected  to  as  described  ia  the  list% 

Greenfield.  j  r  ^  -^  j 

Then  follows  the  notice  and  then  the  date:  and  the 
signature  is  to  be  "  A.  B.  of  [place  of  abode'],  on  the 

Register  of  Voters  for  the  parish  of ."    Thus  it  will 

be  seen  that  the  objector's  place  of  abode  is  not  directed 
to  be  "  as  described  in  the  list/*  like  the  place  of  abode 
of  the  person  objected  to  is ;  and  it  is  submitted  that  it 
will  suiBce  to  describe  the  objector^s  place  of  abode,  in 
the  notice,  in  the  same  way  that  it  stands,  at  the  time, 
described  in  the  Register ;  that,  at  any  rate,  is  enough 
for  me  to  contend.  Really,  it  would  seem  that  the  Legis- 
lature did  not  look  forward  to  the  case  of  a  changing 
of  residence  between  two  successive  registrations.  One 
would  expect  to  find  the  same  provision  made  for  the 
objector  and  the  objectee.  From  sect  7  the  qualification 
of  an  objector  is,  that  he  be  on  the  Register  for  the  time 
J-  being.     One  thing  meant  is,  to  show  on  the  fiice  of  the 

notice  that  the  objector  is  qualified  to  object ;  another 
thing  is  to  show  where  he  is  to  be  found.  And  all  these 
matters,  sect.  100  shows,  are  to  be  regulated  by  the  place 
on  the  list :  for  that  section  says  that  notices  may  be  sent 
by  the  post. 

[Crowder,  J.  I  suppose  you  must  say  this  is  the 
proper  signature,  and  that  if  he  had  signed  **  Crutter, 
Helper,*^  that  would  have  been  wrong.] 

It  is  a  choice  of  difficulties.  If  you  give  his  present 
place  of  abode  you  enable  him  to  be  found :  on  the  other 
hand,  if  you  do  not,  there  is  no  real  difiiculty  in  not 
having  the  means  of  personal  communication  with  the 
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objector,  so  long  as  you  find  it  stated  that  he  is  on  the  1859. 
Register,  and  so  can  find  whether  he  is  qualified  to  be  an  j^^^^^^^^^ 
objector:  whereas  if  he  is  not  qualified  you  take  no  ^^^^J^'^, 
notice  at  all  of  the  objection.  There  are  no  other  pro- 
visions, in  the  Registration  Act,  bearing  directly  on  this 
subject  Forms  No.  10  and  11  in  Schedule  B.  are  the 
corresponding  forms,  in  respect  to  borough  votes,  and  an 
examination  of  them  makes  still  more  probable  the  con- 
clusion, that  the  Legislature  did  not  foresee  the  case  of  a 
change  of  abode  since  the  last  registration.  In  Oadshy 
V.  Warlurtcn  (a),  the  Court  had  an  impression  that  the 
true  place  of  abode  was  the  place  meant  by  the  Legis- 
lature, provided  that  there  were  no  change  of  the  place 
of  abode  in  the  meantime ;  and  according  to  the  report 
in  Manning  &  Granger,  Matde,  J.,  said,  "Whether  it 
would  be  necessary,  in  case  of  a  change  of  abode,  after 
the  list  has  been  published,  to  insert  the  latter  place  of 
abode  in  the  notice  of  objection,  it  is  not  necessary  to 
decide.  The  inclination  of  my  own  mind  is,  that  it 
would  not  be  necessary.**  In  the  report  in  LtUwyche(a) 
JSrle,  J.,  says,  '*  It  seems  to  me  that  the  place  of  abode 
intended  by  the  form  given  in  Schedule  (A.),  No.  5,  is 
the  place  of  abode  which  appears  in  the  list  of  voters  for 
the  county.  The  whole  object  of  the  form  is  to  identify 
the  objector  .*• 

[Crowder,  J.  Practically  the  question  seems  to  me 
to  be  what  is  the  meaning  of  the  matter  within  the 
brackets  in  the  form :  it  is  not  to  be  discovered  in  the 
sentence  as  it  stands.] 

Very  good  reasons  are,  in  fact,  to  be  given  for  either  of 

(a)  7  Af.   ^  Gra.   11 ;    S.  C.  I  (6)  Page  142. 

lulw.  Reg.  Cos.  136;  9  Jur.  17. 
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1859.  ^h^  above  suggested  constructions.  You  do  not  com]Jy 
Melbouehb  ^*^  ^^  enactment  unless  you  give  a  sufficient  descrip- 
tion of  the  place  of  abode :  if  the  Legislature  had  in- 
tended to  draw  a  distinction  between  the  place  of  abode 
in  the  Roister  and  the  real  place  of  abode^  surely  they 
would  have  clearly  marked  that  intention  by  express 
words.  In  cases  of  borough  votes  it  has  been  held, 
where  there  had  been  an  intervening  change  of  residence, 
that  in  a  notice  of  objection,  the  present  place  of  abode 
is  a  sufficient  decription,  though  it  difier  from  that  on  the 
list;  Knowles  v.  Brooking  (a).  So  in  Pmen  v.  Cox{b)f 
the  true  description  was  given,  which  was  more  precise 
than  that  on  the  list ;  but  it  was  held  to  be  sufficient 
Haule,  J.,  however,  seems  to  have  retained  the  opinion 
which  he  had  intimated  in  Gadsby  v.  Warburtim. 

[Crowder,  J.  He  merely  says  there  that  it  is  not 
necessary  to  decide  the  question.  Here  we  have  to 
construe  the  Act  of  Parliament  '  We  must  know,  there- 
fore, what  the  bracket  means.  The  difierence  in  the 
language  with  respect  to  the  objector  and  objectee  is 
very  remarkable.] 

If  the  attention  of  the  Legislature  had  been  turned  to 
any  anticipation  of  the  case  of  a  change  of  abode  of  the 
objector  since  the  last  list,  they  would  probably  have 
provided  for  the  insertion  of  the  place  of  abode,  if 
known.  This  Court,  in  all  cases,  has  struggled  to  uphold 
these  notices.  There  is  no  inconvenience  in  what  we 
suggest;  no  one  is  deceived  by  notices  in  such  form. 
How  can  a  notice  be  bad  which  gives  the  real  place  of 

(a)  1  Lutw.  lUg,  Oa«.461 ;  S.  C.  (6)  1  Luiw,  Rig.  Cm.  304 ;  &  C. 

.2  C.  B.  226 ;  10  Jur.  289.  2  C.  B.  1 ;  9  Jtar.  994. 
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abode,  at  the  time  the  list  was  made  out?    It  might  be        1859. 

essential  that  the  objectee  should  have  the  trae  place  of  ~ 

^  ^  Melbourne 

abode,  in  order  to  be  able  to  take  proceedings,  in  case   _      v. 

'  .         .  GREENFlBtD. 

he  had  reasonable  cause  for  thinking  that  the  objection 
had  been  made  fidsely  and  maliciously.  It  is  submitted 
that  these  questions  are  not  to  be  governed  by  mere 
technicalities.  Section  101  provides  against  misnomers, 
inaccuracies,  &c.y  &c.  in  notices  under  the  act,  which 
ought  to  be  very  liberally  construed. 

[Erle,  C.  J.  Is  there  not  a  decision,  that  cases  as  to 
misnomer  and  so  on,  will  not  apply  when  the  parties  in- 
tended that  which  they  write  down  ?] 

I  am  not  aware ;  but  I  submit  this  Statute  ought  to  be 
very  liberally  construed  in  this  respect 

Macnamaraf  for  the  respondent  I  conte;id  that  this 
notice  is  invalid.  It  ought  to  contain  the  name  of  the 
place  of  abode,  at  the  time  of  the  notice  given ;  and 
although  Jtfattfe,  J.,  at  one  time  doubted  on  this  point, 
yet  it  will  be  found  to  have  since  been  settled.  In 
Knowleg  v.  Brookiag^  the  majority  of  this  Court  did  not 
consider  it  to  be  optional,  in  the  objector,  to  give  either 
the  true  place  of  abode,  or  the  place  of  abode  as  de- 
scribed in  the  list  In  that  case,  the  place  of  the  real 
abode  was  altogether  difierent  from  the  place  on  the  list 
of  voters ;  and  in  the  case  of  a  county  especially,  the 
place  on  the  list  of  voters  often  conveys  no  information 
whatever,  as  to  the  place  of  residence,  at  the  time  of 
making  the  objection.  "  On  the  list  of  voters,  for  the 
parish"  &c.,  would  mean  on  the  list  for  that  place 
where   the  qualifying  property  was  situate;    but  the 
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1859.       voter  may  be  Imng  in  London  or  in  Australia.     It  has 


Melbouene  ^^^^  ^^^^  h®l<^  sufficient,  in  snch  cases,  under  the  head 
GESENFiEtD.  "  Phice  of  abode,"  to  insert  "  travelling  abroad,"  in  the 
register.  Walker  v.  Payne  (a) ;  a  case  of  a  county  vote, 
which  clearly  shows  that  the  place  of  abode,  on  the  list 
of  voters,  is  no  criterion  whatever  of  the  real  jdace  of 
abode  of  the  voter.  Could  it  be  said  that  because  the 
objector  was  described  as  travelling  abroad  on  the  Re- 
gister, it  would  suffice  to  fill  the  bracket,  in  the  signature 
of  the  notice  of  objection,  with  those  words  ?  The  notice 
ought  to  give  adequate  information,  to  the  objectee,  of  the 
address  of  the  objector,  in  order  that,  in  case  the  Revising 
Barrister  were  to  award  costs,  to  the  party  objected  to, 
against  the  objector,  the  latter  might  readily  be  had 
recourse  to*  This  is  the  same  reason  as  induced  the 
Court  to  consider,  in  Toms  v.  Cuming {b\  that  the  notice 
must  be  signed  by  the  objector's  own  hand,  and  not  by 
an  agent ;  because,  it  was  said,  if  that  were  to  be  allowed, 
great  difficulty  might  arise,  in  recovering  the  costs  allowed, 
in  cases  of  frivolous  objections ;  and  Maule,  J.,  says, ''  the 
purport  of  the  section  is,  that  the  party  objected  to  may 
have  some  means  of  knowing,  that  the  objecting  party 
did  really  object:  otherwise  persons  might  be  called 
upon  to  come  up  and  defend  their  votes,  and  after  all 
might  find  out  that  there  was  no  real  objector  •  •  .  This, 
it  is  to  be  observed,  is  not  a  proceeding  in  which  an 
attorney  or  other  responsible  person  is  to  be  concerned." 
That  applies  with  equal  force  and  closeness,  to  the  case 
of  a  wrong  address,  as  to  that  of  a  wrong  name.  One 
reason  why  we  Iiave  a  right  to  have,  on  the  notice  of  ob- 
jection, the  true  address  of  the  objector,  is,  that  we  have 

(a)  I  Lutw.  Reg,  Cat.  S2^i  S.C.  (6)  8   Scoii,  N.  R.  907;   S.  C 

2  a  jB.  12;  9  Jttf.  1014.  1  Luiw.  Reg.  Cat.  200. 
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a  right  to  communicate  with  him,  in  order  to  find  what  is  1859. 
the  true  nature  of  his  objection,  and  to  have  the  power  MBtBouawB 
of  determining  whether  to  support  the  claim  at  the  Re-  greenpield. 
vision  Court  And  it  would  not  be  reasonable  that  the 
objectee  should  have  no  remedy,  in  case  of  misconduct, 
on  the  part  of  the  objector.  In  Woollet  v.  Davis  {a), 
Wildet  C.  J.,  speaking  of  this  section,  says,  '^  By  this 
enactment  the  Legislature  plainly  intended,  that  the  notice 
to  be  given  should  therein  set  forth  all  the  requisite  par- 
ticulars, to  inform  the  party,  to  whom  the  notice  was  to 
be  given,  of  the  place  of  abode  of  the  objector ;  and  it 
should  be  observed,  that  voters  for  counties,  in  respect  of 
property  qualifications,  are  not,  like  voters  for  boroughs, 
restricted  as  to  the  place  of  their  residence ;"  and  the 
Court  decided,  ^*  that  no  notice  can  be  deemed  to  be  in 
the  form  or  to  the  efiect  required  by  the  Statute,  which 
does  not,  in  itself,  contain  a  suflScient  statement  of  the 
place  of  abode." 

[Williams,  J.  That  is  a  decision  that  you  cannot 
lay  together  the  description  given  in  the  Register,  witli 
that  inserted  at  the  foot  of  the  notice,  and  make  out  of 
them  together  a  good  description.  In  that  case  the  de- 
scription on  the  Register  was  not  *'  The  Oaks,**  which 
was  filled  in,  as  the  place  of  abode,  in  the  notice  of  ob- 
jection, and  therefore  a  good  deal  of  inquiry  might  have 
been  necessary  to  ascertain  the  true  place  of  abode.] 

According  to  my  learned  firiend,  the  party  objected  to 
is  bound  to  go  to  the  list  of  voters ;  but  according  to  the 
case,  just  cited,  it  is  not  his  duty  to  do  any  thing  of  the 
kind.     In  all  cases  it  must  be  necessary  to  institute  some 

(a)  1  Luiw.  Reg.  Cat.  607 ;  S.C.4C.A  115. 
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1859.  inquiry,  if  the  claimant  means  to  support  his  claim,  unless 
Melbouekb  ^^®  objector  states  his  last  place  of  abode,  on  the  notice 
Grkknfibld.  ^^  objection,  which  will  obviate  all  necessity  for  the  ob- 
jectee  going  into  the  inquiry  after  his  former  place  of 
abode.  Simply  by  looking  at  the  notice,  he  will  be  able, 
in  the  latter  case,  to  know  all  he  requires  to  know,  and 
that  without  any  expense  or  trouble  of  going  through 
the  inquiry,  into  all  the  places  of  abode  that  the  objector 
nuiy  have  lived  in,  since  he  occupied  that  which  is  down 
for  him  in  the  Register.  Besides,  this  mode  of  sign- 
ing the  notice  of  objection  supplies  the  means  of  com- 
municating with  the  objector.  There  are  often  many 
persons  of  the  same  name,  in  the  same  parish  or  place : 
at  this  place,  which  has  about  10,000  inhabitants,  it  is 
not  found  by  the  Revising  Barrister  that  there  is  no 
other  person,  of  the  same  name  as  the  objector,  living 
there.  In  Woollet  v.  Dams  there  is  an  observation  of 
MaulCy  J.,  to  this  purpose.  He  says,  *'  Each  case  nrast 
depend  upon  its  own  circumstances.  Would  **  The  Oaks, 
Cheltenham^  be  sufficient,  the  parish  of  Cheltenham 
containing  about  30,000  inhabitants  f  and  WUde^  C.  J.» 
adds,  *^  or  St  Pancrae^  which  is  about  twenty-one  miles 
in  circumference  ?**  It  is  manifesdy  important,  therefore, 
that  the  description  of  the  place  of  abode,  of  the  objector, 
ought  to  be  specific,  and  not  too  general;  otherwise  it 
must  be  wholly  useless.  With  respect  to  the  point 
taken,  that  the  place  of  abode  of  the  person  objected 
to,  is  to  be  taken  from  the  list  and  stated  in  the  notice 
of  objection,  as  it  is  given  on  the  list  of  voters,  that 
tells  in  fiivour  of  the  respondent;  because  it  shows  that 
when  the  Legislature  meant  that  the  place  of  abode 
should  be  given,  as  on  the  list,  they  have  so  stated  it. 
That  appears  both  from  sect.  7  and  also  from  the  form 
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No.  5,  in  Schedule  (A.).     The  distinction  is  that  the        1859. 

person  making  the  objection  may  not  know  of  the  change    melbourwb 

in  the  objectee's  residence,  but  must  know  of  his  own   ^      ^* 

"^  '  Greenfield. 

change  of  residence,  if  he  has  made  any,  since  the  last 
registration ;  and  therefore  there  is  good  reason  why  he 
should  insert  the  new  place  of  abode  in  his  own  case. 
My  friend  contends  that  the  Register  of  Voters  is  the 
important  thing  to  be  looked  at.  I  apprehend  not,  for 
the  reasons  already  given;  and  I  submit  that  if  the 
question  of  inconvenience  is  to  be  considered  at  all, 
though  no  doubt  the  Court  will  decide  as  the  Statute  re- 
quires, they  will  find  the  balance  of  inconvenience  greatly 
to  preponderate,  if  they  decide  against  me.  As  to  tlie  case 
^  of  Oadshy  v.  Warburtan,  JErUf  J,,  there  stated  the  main 
object  of  the  description  to  be,  that  the  voter  may  be  en- 
abled to  ascertain  that  the.  objector  has  a  right  to  object 
at  all ;  and  in  fact  enough  was  stated,  on  the  notice  there, 
to  have  rendered  it  easy  for  any  one  to  have  identified 
the  objector,  by  a  reference  to  the  voters'  list 

[Byles,  J.  Suppose  a  person  changing  his  name,  by 
letters-patent,  in  the  interval  between  succeeding  regis- 
trations. 

Williams,  J.  There  was  a  case  where  NicUess  was 
inserted,  instead  of  NicholaB.'\ 

That  was  Hinton  v.  Hinton  (a) ;  and  the  fiiult  was  held 
to  be  cured  by  the  101  st  section ;  because,  as  it  was  said, 
the  Revising  Barrister  must  have  thought,  as  a  fact,  that 
the  name  could  be  commonly  understood  as  it  appeared 
on  the  list     In  the  case  of  a  person  changing  his  name 

(a)  1  Lutw.  Reg.  Cat,  259 ;  S.C.9  Scoit,  N.R.W5i  9Jur.  91. 
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1859.       by  letters-patent  the  proper  name  to  give,  would  be  the 

~  name  he  went  by,  at  the  time  of  sending  the  notice. 

Melbourne  -^ '  ° 

▼•  Here,  however,   there  is  no  change   of  name  and  no 

Orebnpisld.  ^  ^^ 

mistake  at  all ;  a  mis-description  means  an  inaccuracy 
in  describing  that  which  you  intend  to  describe ;  the 
objector  here  is  not  put  as  of  Cowhillf  Belper,  in  mis- 
take for  Chitter.  Here  the  Revising  Barrister  must  • 
be  held  to  have  thought,  'that  this  variation,  in  the 
description,  would  not  be  commonly  understood.  In 
Knowles  v.  Brooking^  Erie,  J.,  gives  an  opinion  in 
favour  of  the  idea  that  the  place  of  abode  meant  by  the 
Legislature  is  the  true  place  of  abode  at  the  time  of  giving 
the  notice :  "  The  words  in  question,  in  other  instances, 
denote  the  true  place  of  abode  of  the  writer,  which  he  isi|^ 
presumed  by  the  Legislature  to  be  able  to  give  without 
difficulty.  I  cannot  discover  any  good  effect  from 
requiring  the  place  of  abode,  as  described  in  the  list, 
instead  of  the  true  place  of  abode.  If  communication  is 
contemplated,  the  true  place  is  best**  In  fact,  the 
reasons  why  there  ought  to  be  a  place  of  abode  men- 
tioned at  all,  are  reasons  why  the  true  place  of  abode,  at 
the  time  of  giving  the  notice,  ought  to  be  stated. 

HayeSf  in  reply.  The  qualification  of  the  voter,  for 
this  purpose,  is,  that  he  shall  be  on  the  Register,  not  that 
he  sliall  retain  his  name  there.  I  say  the  claimant 
cannot  absolutely  require  the  true  place  of  abode  to  be 
stated  at  the  foot  of  the  notice. 

[Crowder,  J.  You  must  go  the  length  of  contending 
that  he  is  not  entitled  to  have  the  true  place  given.] 

As  to  security  for  the  costs,  there  are  already  suffi- 


Melbourne 

V. 

Greenfield. 
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cient  securities  in  practice,  and  nothing  is  to  be  gained,  1859, 
in  that  respect,  by  stating  the  true  place  of  abode  of  the 
objector.  The  place  of  abode  in  the  Register  is  what 
the  Legislature  intended  should  be^stated  by  the  objector, 
and  that  I  should  submit  would  be  the  right  one,  even 
though  the  place  had  been  changed  since  the  last  Re- 
gister.    I  know  of  no  further  authorities  either  way. 

Macnamara.  There  is  a  decision  on  the  17th  section, 
where  the  question  was  as  to  the  freeman's  list,  which 
perhaps  has  some  slight  bearing  on  this  case ;  Feddon 
V.  Satn/ers  (a). 

[Williams,  J.  In  that  case  Maule,  J.,  substantially 
diSered  from  the  rest  of  the  Court :  for  he  thought  the 
101st  section  did  not  apply,  inasmuch  as  the  objector  did 
not  there  describe  what  he  meant  to  describe.] 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the 
Revising  Barrister  is  right.  The  objector  is  bound,  by 
the  words  of  the  Act  of  Parliament,  to  give  his  place  of 
abode  in  the  notice  of  objection.  In  this  case  the 
objector  has  changed  his  place  of  residence,  since  the 
making  of  the  last  list  of  voters  for  the  county,  so  that 
his  place  of  residence,  at  the  time  of  giving  the  objection, 
is  not  the  same  with  that  which  is  put  down  in  the  list ; 
and  the  question  has  been  argued,  whether  the  words 
"  place  of  abode,"  in  the  form  of  notice  of  objection,  given 
in  the  Schedule  (A.),  Form  No.  5,  appended  to  the  Act, 
mean  the  place  to  which  the  objector  has  removed,  when 
a  change  has  been  made  in  the  residence,  since  the  pub- 
lication of  the  last  list,  or  the  place  mentioned  in  the  list. 

(a)  2  Lutw.  Reg,  Cat,  246 ;  S,  C.  12  C,  B.  69S. 
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1859.       I  &ni  of  opinion  that  the  words,  taken  in  their  ordinary 
^  ~  acceptation,  would  mean  the  present  place  of  abode 

"'  of  the  objector  when  he  signs  the  notice.     The  case 

of  Knawles  v.  Brooking  was  decided  accordingly.  The 
question  there  was,  whether  the  place  of  abode  on  the 
Register,  or  the  real  place  of  abode,  there  having  been  a 
change  of  abode  since  the  publication  of  the  last  Register 
for  a  borough,  was  the  proper  place  of  abode  to  insert  in 
the  notice,  and  it  was  decided,  by  the  majority  of  the 
Court,  that  the  insertion  of  the  present  place  of  abode 
was  a  sufficient  compliance  with  the  Act  of  Parliament ; 
and  I  am  at  a  loss  to  see  how  I  can  judicially  notice 
that  the  Legislature  intended  to  say  that  there  should  be 
two  places  of  abode,  either  of  which  might  be  stated,  at 
the  option  of  the  objector.  I  conceive  that  I  should  be 
manifestly  conflicting  with  that  decision,  if  I  decided  in 
this  case,  although  it  is  the  case  of  a  county,  and  that 
was  the  case  of  a  borough,  that  here  the  place  of  abode 
on  the  Register  would  suffice.  I  could  not  come  to  that 
decision,  without  saying  that  the  same  words  were  used,  in 
two  irreconcileable  senses,  by  the  Legislature  in  the  two 
cases.  That  decision  was  given  on  great  deliberation: 
Tindalf  C.  J.,  delivered  an  elaborate  judgment  on  one 
side  of  the  question;  and  another  elaborate  judgment 
was  delivered  by  MauUy  J.,  on  the  other  side  of  the 
question ;  but  the  majority  of  the  Court  coincided  in  the 
judgment  of  the  Lord  Chief  Justice.  That  judgment 
having  been  given  as  it  was,  I  adhere  to  it,  A  great 
many  cases  have  been  affected  by  it.  I  do  not  say  that 
if  the  matter  were  res  nova  I  might  not,  by  putting  a 
strained  construction  on  the  words,  make  out  that  these 
documents  were  valid,  if  it  were  shown  that  the  other 
party  had  not  been  misled  by  the  name  of  the  place 


Greemfibld. 
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inserted  in  the  notice ;   but,  at  any  rate,  I  should  be        1859. 

runnii^  counter  to  numerous  decisions,  on   the  lOlst    mblbourkb 

section,  if  I  was  to  say  that,  by  virtue  of  that  section^  the 

power  of  amendment,  given  in  it,  could  be  applied,  as  to 

the  rectification  of  a  mistake,  in  a  case  where  the  party 

has  distinctly  intended  to  put  down  the  place,  which  he 

has  put  down,  and  made  no  misnomer,  and  committed  no 

inaccuracy,  but  mistook  the  law.     If  he  was  acting  under 

a  mistaken  view  of  the  law,  I  think  that  that  section  does 

not  apply  where  he  meant  what  he  has  said.     Therefore 

I  think  that  the  Revising  Barrister  was  right.     I  do  not 

go  into  the   question   of  the  comparative   advantages 

between  one  mode  of  construction  and  the  other ;  because, 

on  that  question,  it  is  impossible  to  add  anything  to  what 

was  said,  in  the  case  cited,  by  Tindal,  C.  J.,  on  one  side, 

and  Matile,  J.,  on  the  other. 

Williams,  J.  I  am  entirely  of  the  same  opinion. 
The  case  turns  on  the  construction  to  be  put  on  the 
words  ''  place  of  abode,**  ordered  to  be  appended  to  the 
signature  of  the  objector,  in  the  form  of  a  notice  of 
objection,  given  in  form  No.  5,  Schedule  (A.)  of  the 
Statute  6  &  7  VicL  c.  18 ;  whether  these  words  mean 
that  the  place  of  abode,  set  opposite  the  objector's  name 
in  the  Register  of  Voters,  or  his  present  place  of  abode, 
shall  be  inserted.  Now  I  certainly  think  that  it  means 
the  present  place  of  abode,  at  the  time  of  signing  the 
notice  of  objection,  and  I  should  have  no  hesitation  in 
thinking  it  did  mean  so,  if  I  were  taking  this  case,  firee 
from  authority.  That  the  Legislature  used  the  words 
in  their  natural  meaning,  appears  to  me  from  the  form 
No.  4.  Then  as  to  authority,  Knowles  v.  BrooJdng  is 
a  clear  and  distinct  authority,  that  it  is  sufficient  to  state 
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1859.  ^he  present  place  of  residence.    That  case  then  binds  us 

Melbourne  ^  ^^'^  *®  "™®  here,  that  the  present  place  of  abode  is 

^-  the  proper  place  to  be  stated  in  the  notice,  and  therefore 

Gebbmpield.  r     r      r 

that  this  form  of  notice  is  not  in  conformity  with  the  Act 
But  then  it  was  said  that  the  objection  was  cured  by 
s.  IOI9  which  provides  ''  that  no  misnomer  or  inaccurate 
description  of  any  person,  place,  or  thing  named  or 
described,  in  any  schedule  to  this  Act  annexed,  or  in  any 
list  or  Register  of  Voters,  or  in  any  notice  required  by 
this  Actyiliall  in  anywise  prevent  or  abridge  the  operation 
of  this  Act,  with  respect  to  such  person,  place,  or  thing, 
provided  that  such  person,  place  or  thing  shall  be  so 
denominated  in  such  schedule,  list,  register  or  notice,  as 
to  be  commonly  understood/*  Now  it  must  be  assumed, 
for  this  purpose,  that  the  law  is  such  that  the  objector 
must  have  intended  to  describe  his  present  place  ol 
abode,  but  had  inaccurately  described  it:  then,  notwith- 
standing he  had  given  an  inaccurate  description  or  a 
misdescription,  the  meaning  of  the  Act  is,  that  provided 
it  is  not  such  a  misdescription  as  stands  in  the  way 
of  the  meaning  being  commonly  understood,  the  de- 
scription, &c.  is  not  bad :  and  therefore  that  it  would 
not  vitiate  the  notice.  But  that  construction  does  not 
apply  to  any  case  of  this  sort,  where  the  party  never 
meant  to  describe  his  present  place  of  abode,  but  to 
describe  something  else. 

Crowder,  J.  I  own  I  have  been  unable  during  the 
whole  of  the  argument  for  the  appellant  to  doubt  up<m 
this  question,  either  on  looking  at  this  seventh  section 
and  reading  it  without  reference  to  authorities,  or  re- 
ferring to  the  authority  of  the  cases  decided  upon  it. 
I  cannot  entertain  a  doubt  that  any  man  who  finds  that 
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he  is  bound  by  the  direction  of  an  Act  of  Parliament        1859. 

to  sign  a  notice  thus — "  A.  B.  of  [place  q/^aiorfe]"— would  ~  ' 

understand  the  Act  to  mean  that  the  person  was  to  sign  ▼• 

Grbbnpield. 

and  date  the  notice,  from  the  place  of  abode,  at  which  he 
is  at  the  time  of  signing.  Ingenuity,  indeed,  may  point 
out  reasons  tending  to  a  different  result.  But  on  the 
authorities  which  have  been  referred  to,  I  quite  agree 
in  the  authority  of  Knowles  v.  Brookinff,  which  I  think 
contains  every  argument  on  one  side  and  the  other  which 
can  be  urged,  and  which  were  urged  by  the  late  Chief 
Justice  Tindal  and  Maule,  J.,  as  my  Lord  has  observed. 
I  may  also  say  what  my  Lord  could  not  say,  that  there 
is  the  cogent  argument  of  JErkf  J.,  agreeing  with  the 
opinion  of  Chief  Justice  Tindal.  I  think  besides  that 
there  is  good  sense  and  sound  reason  on  that  side  of  the 
question,  which  was  adopted  by  the  Court  there,  and  I 
think  its  authority  destroys  at  once  the  foundation  of  my 
brother  Hayes  s  argument  altogether ;  that  it  might  be 
optional  in  the  objector,  either  to  give  the  place  of 
abode  on  the  Register,  or  his  present  place  of  abode : 
for  I  think  it  to  be  clear  that  all  the  learned  judges  in 
that  case,  including  Mr.  Justice  Maule y  were  of  opinion 
that  there  was  no  option  of  one  place  or  the  other,  and 
that  there  was  but  one  place  which  the  Statute  could 
mean.  It  is  not  necessary  to  go  into  the  balance  of 
convenience  on  this  subject :  but  in  that,  too,  I  agree 
with  the  majority  of  the  Court  in  Knowles  v.  Brooking. 
In  that  case  the  whole  question  has  been  decided,  and  I 
agree  in  the  impropriety  of  unsettling  it  I  think  great 
consternation  would  probably  arise,  from  a  different  de- 
cision, at  this  time  of  day.  As  to  the  lOlst  section,  I 
am  of  opinion  that  it  never  was  intended  to  apply  to  such 
a  case  as  this.     An  inaccuracy  of  such  a  description,  as 

VOL.  I.       K.G.  A  A 
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1859.        this  wa3  argued  to  be,  is  not  within  the  Statute;  the 

~  section  must  be  meant  to  apply  where  some  description 

_      ▼•  of  a  place  was  meant  to  be  £tiven,  and  such  a  description 

Greenfield.  ^  o         '  r 

was  given  as  that  the  place  meant  might  be  commonly 
understood.  Here  no  other  place  was  intended  to  be 
given  than  that  which  was  given.  On  the  whole,  looking 
to  the  case  of  Knowles  v.  Brooking,  a  case  of  great 
authority,  where  both  sides  of  the  question  were  very 
fully  discussed,  I  do  not  think  it  possible  to  come  to  any 
other  decision  than  that  which  I  have  stated,  and  seeing 
that  here  the  objector  does  not  put  Cowhill  by  migtahe 
instead  of  Gutter :  he  puts  the  one  intentionally  instead 
of  the  other ;  this  is  not  an  inaccuracy  within  the  101st 
section ;  therefore  I  think  there  ought  to  be  judgment 
for  the  respondents. 

Byles,  J.  I  agree  with  the  rest  of  the  Court,  and 
rest  my  judgment  entirely  on  the  weight  of  authority  in 
Knowles  v.  Brooking,  and  I  think  that  case  has,  though 
not  expressly,  decided  the  question  as  to  the  101st 
section,  and  shown  that  this  is  not  an  inaccuracy  or 
misnomer  to  which  that  section  is  applicable. 

Decision  affirmed  with  costs. 
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1859. 


Rogers,  Appellant ;  Lewis,  Respondent. 

A  T  a  Court  held  before  the  Revising  Barrister  for  the 
borough  of  Reculing,  Henry  Pocock  objected  to 
the  name  of  John  Jones  being  retained,  on  the  list  of 
voters,  for  the  parish  of  St,  Oiles. 

John  Jones  occupied  a  house  in  Crown  Street,  until 
December,  1858,  and  was  duly  rated  in  the  October  rate, 
the  only  one  made  between  July,  1858,  and  the  end  of 
his  occupation.  He  moved  in  December  to  a  house  in 
BouU's  Walk.     The  claim  is  annexed: — 


John  Jones 


BouWm 
Walk 


Whitby  Street 


Houses  occupied  in  immediate 
succession,  Croum  Street ; 
Bottlt**  Walk,  Whitby  Street. 


Nov.  19. 

A  claimant  to 
vote  for  a 
borough,  under 
sect.  28  of 
2  Will.  4,  c.  45, 
in  respect  of 
different  pre- 
mises occupied 
in  immediate 
succession,  is 
not  bound  to 
show  that  he 
has  been  rated, 
by  name,  on 
the  rate  book, 
for  them ;  pro- 
vided he  has 
paid  aU  the 
rates,  he  is 
entitled  to 
vote  (a). 


(Signed) . 

Another  rate  was  made  in  April,  1859,  on  which  his 
name  did  not  appear. 

He  made  an  application  to  be  rated,  and  the  collector 
called  on  him  and  he  paid  the  rate,  for  which  the  col- 
lector gave  the  usual  receipt. 

The  house  mentioned  in  the  rate  is  that  for  which  the 
claim  is  made. 

An  exact  copy  of  the  rate  in  the  book,  and  the  receipt 
given  by  the  collector,  are  annexed. 

It  was  contended  that  the  rating,  for  the  house  to 
which  the  voter  had  removed,  was  not  necessary ;  and 
that  if  it  was,  the  payment  of  the  rate  to  the  collector, 
under  the  circumstances  stated,  was  equivalent  to  a 
demand  to  be  rated. 

(a)  See  14  &  15  Fiet.  c,  14. 
A  A  2 


S80 


1859. 


ROOERB 
V. 

Lewib. 
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Held,  that  the  rating  to  the  second  house  was  neces- 
sary, and  that  the  payment  to  the  collector  was  not  equi- 
valent to  a  demand  to  be  rated,  and  the  Barrister  ex- 
punged the  name  of  John  Jones  from  the  list 

If  the  Court  shall  be  of  opinion  that  this  decision  was 

wrong  the  name  of  John  Jones  is  to  be  reetored  to  the 

list. 

(Signed)  &c. 

"  I  appeal  against  this  decision. 

(Signed)  "  Thomas  Rogers^ 

**  I,  C  JS.  Lewis,  named  by  die  sud  Barrister  to  be 
respondent  in  this  matter,  do  hereby  agree  to  appear,  &c. 

(Signed)  *'  C.  E.  LewUr 
"6,  Old  Jewry,  October  13,  1859." 

The  entry  in  the  rate-book  was  as  follows  : — 

«  Parish  of  St.  Giles,  Reading. 
"  No.  365.         Rate  made  on  the  21st  day  of  April, 
1859. 


Name  of  Owner. 

DeteripHon 
Property  rated. 

Name  or  Situation  of  Property. 

Hathm,  J<mn 

Howe 

BimlVi  Wharfr 

Dowdeswell  for  the  appellant. 


There  are  three  points  in  this  ca^.  Firsts  was  it 
necessary  that  the  claimant  should  have  been  rated  to 
the  poor-rate  at. all?  It  is  submitted  that  it  was  not 
necessary  in  a  case  like  this,  where  the  qualifying  pre- 
mises were  occupied  in  succession.  I  call  attention  to 
the  terms  of  the  27th  section  of  the  Reform  Act,  2  WilL 
4,  c.  45,  which  prescribes  the  qualification  in  respect  of 
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one  set  of  premises,  occupied  continuously  for  twelve        1859. 
months^  and  under  which  the  occupier  is  not  entitled  to       'Z^ 
vote,  ^'unless  such   person,  where   such  premises  are  ^* 

situate  in  any  parish  or  township  in  which  there  shall  be 
a  rate  for  the  relief  of  the  poor,  shall  have  been  rated  in 
respect  of  such  premises  to  all  rates  for  the  relief  of  the 
poor  in  such  parish  or  township,  made  during  the  time 
of  such  his  occupation,**  &c.  "  nor  unless  such  person 
shall  have  paid  on,"  &c.  "  all  the  poor  rates,"  &c.  "  which 
shall  have  become  payable  from  him,  in  respect  of  such 
premises,  previously  to  the  6th  day  of  April  then  next 
preceding,"  &c.  But  where  provision  comes  to  be  made, 
in  the  28th  section,  with  respect  to  premises  occupied  in 
succession,  the  language  used  is  very  materially  varied. 
Section  28  enacts,  "  That  the  premises,  in  respect  of  the 
occupation  of  which,  any  person  shall  be  entitled,"  &c« 
'^  shall  not  be  required  to  be  the  same  premises,  but  may 
be  different  premises,  occupied  in  immediate  succession, 
by  such  person,  during  twelve  calendar  months  next 
preceding  to  the  last  day  of  July  in  such  year,  such  per^ 
son  having  paid  on^'  &c.  "  all  the  poor  rates*'  &c.  ''which 
shall  previously  to  the  6th  day  of  April,  then,  next  pre- 
ceding, have  become  payable  from  him,  in  respect  of  aU 
such  premises,  so  occupied  by  him  in  succession."  Thus 
nothing  is  said,  in  this  section,  about  the  claimant  being 
rated,  the  great  distinction  between  the  two  sections 
being,  that  under  the  27th  section  he  must  have  been 
rated  to  all  the  poor's  rates,  &c.  and  have  paid  them  all ; 
under  the  28th  section  he  jnust  only  have  paid  them  alL 
This  difference  in  the  language  is  very  strong  to  show, 
that  the  Legislature  did  not  mean  the  same  thing,  in  the 
two  cases.  This  view  is  adopted  by  Mr.  Rogers  on 
Elections,  p.  75,  9th  ed.,  though  it  seems  that  in  JElliot 


Lbwib. 
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1859.  on  Elections,  p.  207,  2nd  ed.  a  difierent  view  is  taken, 
~  ^  and  it  is  intimated  that  both  rating  and  payment  are 
J^^^  necessary  to  qualify,  under  section  28.  But,  secondly, 
assuming  that  the  latter  view  is  the  correct  one,  and  that 
the  claimant  must  both  have  been  rated  and  have  paid 
the  rates  under  section  28,  then  it  is  contended  that  the 
claimant,  in  this  case,  was  properly  rated,  and  the  Court 
will,  at  any  rate,  lean  to  this  construction,  because  he 
has  actually  paid  the  rate,  and  it  would  therefore  be  very 
hard  to  deprive  him  of  his  vote  on  such  a  ground,  espe- 
cially as  this  was  a  rate  which  he  never  need  have  paid. 
In  Heff.  V.  The  Inhabitants  of  Hulme{a),  the  ques- 
tion arose  whether  the  occupier  of  a  tenement  had  gained 
a  settlement  under  4  &  5  Will.  4,  c.  76,  s.  66,  which 
enacts,  tliat  "  no  settlement  shall  be  acquired  by  occu- 
pying any  tenement,  unless  the  person  occupying  the 
same  shall  have  been  assessed  to  the  poor  rate,  and  shall 
have  paid  the  same  in  respect  of  such  tenement  for  one 
year."  There  the  occupier  had  paid  the  rate,  but  in  the 
rate-book  the  landlord's  name  had  been  inserted  under 
the  head  of  "  owner ;"  and*  under  the  head  of  occupier  no 
name  appeared.  The  Court  thought,  on  these  facts, 
that  the  occupier  had  been  sufficiently  assessed,  to  satisfy 
the  above  words  of  the  66th  section  of  4  &  5  Will.  4,  c  76, 
and  said  that  there  was  no  distinction  between  the  word 
"assessed"  as  there  used,  and  the  word  "charged"  as 
used  in  the  3  &  4  Will.  ^  Mary,  c.  1 1,  s.  6,  under  which 
section  it  had  been  frequently  held  not  to  be  necessary 
that  the  occupier  should  be  actually  named  on  the  rate ; 
and  so  I  say  that  there  is  no  obvious  distinction  between 
the  words  charged  or  assessed  and  the  word  "rated,"  as 
used  in  the  28th  section  of  the  Reform  Act,  and  that  case 

(a)  4  Q.  B.  588  ;  S.C.7  Jur,  464. 


Lewis. 
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is  submitted  as  being  precisely  in  point,  on  the  second        1859. 

question  in  this  case.    Moss  v.   ITie  Overseers  of  St. 

Rogers 
Michael,  Lichfield  (a)  is  to  the  same  effect,  and  Reg.  v.  v. 

ITie  Overseers  of  Hulme  was  there  followed  and  re- 
marked on;  and  Erie,  J.,  said,  ''The  real  question  is 
whethei:  the  party  intended  to  be  rated."  Thirdly,  any 
objection  in  the  rating  of  the  claimant  is  cured  by  the  Sta- 
tute 6  Vict  c.  18,  s.  75,  enacting,  "  that  where  any  person, 
liable  to  be  rated,  shall  have  been  bon&  fide  called  upon  to 
pay  and  shall  have  bona  fide  paid,  he  shall  be  considered 
as  having  been  rated,  and  having  paid,"  &c.  "  any  mis- 
nomer or  inaccurate  description,  in  any  rate,  of  the  per- 
son so  occupying,  or  of  the  premises  occupied,  notwith- 
standing.*' 

No  Counsel  appeared  for  the  respondent 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  ought 
to  be  for  the  appellant  It  appears  to  me  that  the  argu- 
ment of  Mr.  Dowdeswell,  as  to  the  construction  of  the 
S^8th  section  of  the  Reform  Act,  which  section  applies  to 
premises  occupied  in  succession,  is  well  founded,  viz., 
that  where  the  qualification  is  claimed,  in  respect  of  one 
set  of  premises,  occupied  continuously,  the  claimant, 
according  to  sect.  ^,  must  have  been  rated  and  paid  the 
rates;  but  that  where  the  qualification  is  claimed,  in 
respect  of  dififerent  premises,  occupied  in  succession,  then, 
according  to  the  words  of  the  28th  section,  the  claimant 
must  have  paid  the  rates ;  and  It  appears  to  me  that  the 
difierence  in  the  language  does  warrant  the  conclusion 
which  he  wishes  us  to  found  upon  it.  And  looking  at 
the  nature  of  the  property  occupied  in  succession ;  look- 

(a)  i  LuU  Reg.  Cat,  184;  5.  C.  7  Man,  8f  O.  72. 
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1859.  ing  at  the  length  of  time  for  which  rates  are  made; 
Rogers  looking  at  the  length  of  time  during  which  rates  are 
Lewis.  ^  ^^  course  of  being  collected,  with  reference  to  cases 
of  allowances  to  be  made  to  outgoing  and  incoming 
tenants,  I  think  it  was  clearly  in  the  contemplation  of 
the  L^islature,  to  make  provision  that  the  pajrment  of 
the  rates,  in  cases  where  there  has  been  a  successive 
occupation,  and  the  rate  may  have  been,  as  it  were,  in 
the  process  of  formation,  should  be  sufficient  There 
would  be  great  inconvenience  if  it  were  required  that  a 
tenant  should  interfere,  and  if  the  obligation  were  cast  on 
him  of  having  his  name  put  upon  a  rate  which  may  be 
in  process  of  formation,  or  may  have  been  made  two 
quarters  before,  and  the  time  for  the  payment  of  which 
may  have  nearly  expired.  I  think  that  the  change  of 
language,  in  the  latter  section,  was  not  without  a  purpose, 
but  that  it  was  meant  to  provide,  that  in  the  case  of  suc- 
cessive occupation,  the  qualification  should  be,  in  respect 
of  pa3rment  of  rates.  Provided  the  rates  have  been  paid, 
it  is  not  required  that  the  party  shall  have  been  rated, 
in  respect  of  both  of  two  premises,  which  he  has  held  in 
succession.  This  decision,  on  the  first  point,  disposes 
of  the  whole  case,  and  therefore  it  is  unnecessary  to  de- 
cide the  other  question ;  but,  if  it  were  necessary  to  go 
into  that,  I  should  be  of  opinion  that  the  same  con- 
struction ought  to  be  put  upon  rating  clauses,  for  the 
purposes  of  qualification  to  vote,  as  for  obtaining  a  set- 
tlement under  the  poor  law.  Poor-rate  cases,  where  the 
pauper  was  an  occupier  and  the  party  intended  to  be 
rated  for  the  purpose  of  gaining  a  settlement,  are  ana- 
logous ;  and  in  many  such  cases  payment  of  the  rates 
was  held  to  be  sufficient  in  my  time,  and  the  same  prin- 
ciple seems  to  have  been  admitted  in  the  case  cited,  Reg, 


▼. 
Lewis. 
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y.  The  Overseers  of  Hubne.  But  it  is  not  necessary  to  1859. 
dwell  on  this,  for,  on  the  first  ground,  I  think  that  the  rooers 
appellant  is  entitled  to  our  judgment! 

Williams,  J.  I  agree  with  my  lord  on  the  con- 
struction of  the  ^th  section,  but  I  do  not  desire  to  give 
any  opinion  upon  the  other  point 

Byle8,  J*  I  also  agree  in  the  construction  of  the 
section,  but  on  the  other  point  do  not  wish  to  give  an 
opinion* 

Decision  reversed. 
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1859. 

Nov.  19. 


Sherlock,  Appellant ;  Steward,  RespondeDt. 


Where  an  APPEAL   from  the   decision   of  the   Revising  Bar- 

owner  of  an  un^   -tX  -         ,  ,  -i.    .   .  ii   .1  X        J? 

divided  thirty-  rister  for  the  southern  division  of  the  county  of 

house  property  Lancaster :— John   Steward  objected   to   the   name  of 

a"yearren?''  Joseph   Sherloch,   jun.,    being    retained   in   the  Man- 

^^iuch"i  Chester  List  of  Voters,  for  the  southern  division  of  the 

proportion  of  county  of  Lancaster.     The  said  Joseph  Sherloch  was 

the  commis-  -^  '^ 

iion,  which  is    entitled  to  one  undivided  thirty-fifth  share  in  property  in 

paid  by  the  ^  r     r      j 

body  of  CO-        Bloom   Street  and   Richmond  Street,  Manchester^  the 

owners,  to  a  «  i  rm 

person  for  col-  gross  rental  of  which  is  £1 10 :  14«.  4<2.  The  outgoings, 
rents,  as  re-  for  the  year  ending  on  the  31st  «7iu/y,  1859,  amounted 
below  40«!,^?t  to  £39:  17«.  6rf.,  without  including  the  sum  of  £5,  here- 
!h1"c\Irth2t*'^  after  mentioned,  leaving  £70 :  16«.  lOd.,  or  about  £2 :  6rf. 
ture*"^a8^ne-  P®^  share.  The  property  was  managed  by  one  of  the 
cessary  for  the   owners,   who  was   allowed  a   commission   of   £5  per 

collection  of  '  * 

*J®^ents":--  annum,  for  receiving  the  rents  and  transmitting  to 
to  a  county       each  owner  his  share  ;  which  sum,  being  deducted  from 

vote,  in  respect 

of  such  share,    £70:  16«.  10<2.,  left  less  than  40«.  per  share.      It  was 

was  bad. 

objected  that  the  property  did  not  produce  a  clear  40«. 
per  share  to  the  several  owners.  The  Revising  Barrister 
found  that  the  allowance  of  such  commission  was,  from 
the  nature  of  the  property,  necessary  for  the  collection 
of  the  rents,  and  thought  that  such  allowance  was  a 
charge  reducing  the  clear  yearly  value  of  the  property, 
to  each  of  the  owners,  to  a  sum  below  40*.,  and  he,  there- 
fore, struck  out  the  name  of  the  appellant  and  twenty-one 
others,  owners  of  shares  in  the  property ;   and  as  the 
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validity  of  a  considerable  number  of  objections  deter-        1859. 
mined  by  him,  at  such  Court  as  aforesaid,  depended  upon,  ~    ~ 
and  was  decided  by  him  upon,  the  same  point  of  law,  ^• 

and  several  appeals  depend  upon  the  same  decision, 
and  ought  to  be  consolidated,  he  named  Joseph  Sher- 
lock, jxm  ,  to  be  the  appellant,  and  John  Steward  to  be 
the  Respondent,  in  such  consolidated  appeal. 

Welshy  for  the  appellant.  The  objection  made  was, 
that  the  property  did  not  produce  a  clear  40^.  per  annum 
for  each  of  the  owners  of  the  thirty-five  undivided  shares, 
and  on  this  the  Revising  Barrister  struck  out  the  votes 
in  question,  from  the  list  of  county  voters.  I  contend 
that  the  decision  of  the  Revising  Barrister  was  wrong, 
and  that  these  parties  had,  each  of  them,  a  good  qualifi- 
cation, in  respect  of  an  undivided  share  in  this  property. 
The  question  depends  on  the  construction  to  be  put 
on  the  Statutes  of  8  ETen.  6,  c.  7 ;  10  Hen.  6,  .c.  2,  as 
expounded  by  the  18  Geo.  2,  c.  18,  s.  5.  Now  the  Stat. 
8  Hen.  6,  c.  7,  enacts,  that  "  those  shall  be  choosers  of 
knights  of  the  shires  who  shall  have  free  land  or  tene- 
ment, to  the  value  of  40«.,  by  the  year,  at  the  least,  above 
all  charges" — outre  les  reprises  is  the  original — and  every 
sheriff  is  given  power  to  examine  each  chooser,  on  oath, 
"how  much  he  may  expend  by  the  year."  Then  the  10 
Hen.  6,  c.  2,  requires  that  "  knights  of  all  counties  should 
be  chosen,  in  every  county,  by  people  dwelling  andresiant 
in  the  same,  whereof  every  man  shall  have  freehold,  to 
the  value  of  AQs.  by  the  year,  at  the  least,  above  all 
charges:"  and  by  the  last  Statute,  18  Geo.  c.  18,  the 
voter's  qualification  is  a  fireehold  estate,  in  the  county  for 
which  he  votes,  of  the  clear  yearly  value  of  405.,  over  and 
above  all  rents  and  charges  payable  out  of,  or  in  respect 
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1859.       of  the  same.'^    Now  that  each  of  these  persons  has 
~  enough  to  give  the  franchise  is,  in  &ct,  undisputed:  for 

▼•  it  is  found,  that  each  has  an  estate  of  the  annual  value 

o(  £2:  6d.f  unless  the  sum  of  £5  is  to  be  deducted  from 
the  whole  amount;  the  said  sum  being  annually  paid  to 
one  of  themselves,  by  the  body,  as  a  compensation 
for  his  trouble  in  collecting  the  rents  and  distributiiig 
them,  &c.  Then  the  Revising  Barrister  thought  that 
this  payment^  of  £5  a  year,  was  a  charge  reducing  the 
equal  yearly  rent,  payable  to  each  of  these  persons, 
below  the  sum  of  40«.  by  the  year,  above  all  charges. 
But  I  submit  that  it  is  not  strictly  a  charge :  HamiUou 
V.  JBats  (a),  was  a  case  in  which  this  matter  was  con- 
sidered. Repairs  were  tlie  thing  in  respect  of  which  the 
deduction  was  claimed  there,  and  that,  the  Court  held, 
was  a  matter  of  charge  reducing  the  clear  yearly  value, 
in  that  case,  below  40s. :  and  tliat  appears  to  be  just  and 
sensible  to  decide,  in  the  circumstances  of  that  case  :  for 
the  tenant  would  have  had  to  repair,  but  for  the  cir- 
cumstance of  the  landlord's  taking  upon  him  to  do  the 
repairs  himself;  and  therefore  there  was,  as  against  the 
landlord,  in  reality  a  reduction  by  so  much.  But  the 
Court  did  not  at  all  necessarily  decide,  in  that  case,  that 
the  expenses  of  collection  were  on  the  same  footing :  it 
was  not  at  all  necessary,  for  that  decision,  to  hold  any- 
thing of  the  kind.  Jervis,  C.  J.,  says,  in  that  case: 
"  I  do  not  think  that  a  mere  voluntary  payment  is  a 
charge,  on  the  property,  within  the  meaning  of  the  Statute 
8  Hen.  6,  c.  7.  The  question  is,  what  is  the  property 
worth  to  a  tenant  to  rent :"  that  is  the  test  which  this 
Court  has  always  appUed  in  such  cases.  The  test  in  the 
above  case  was,  what  would   the  tenant  give  by  way 

(a)  2  Luiw,  Rig.  C<u,  213 ;  S.C  12  C,  B.  6dl ;  17  /»r.  116. 
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of  rent,  subject  to  the  charge  for  repairs :   Astbury  v.        1859. 


V. 

Steward. 


Henderson  {a) ;  Beamish  v.  Overseers  of  Stoke  (J) ;  bherlock 
The  Revising  Barrister's  decision^  in  this  case,  finding 
as  a  fact  that  the  allowance  of  the  £5  was  **  necessary 
for  the  collection  of  the  rents,"  cannot  of  course  mean 
more  than  that  it  was  highly  convenient :  there  is  no 
physical  necessity.  If  a  landlord  chooses  to  employ 
an  agent  to  collect  his  rents  for  him,  that  does  not 
diminish  the  annual  value  of  the  property.  The  matter 
of  deduction  must  be  a  matter  reducing  the  yearly 
value,  to  the  tenant.  Unless  this  is  a  deduction  of  some- 
thing which  there  is  no  alternative  but  to  make :  if  it  is 
only  such  a  payment  as  might  be  dispensed  with ;  then 
the  value  is  optional  and  discretionary,  and  would  not,  in 
any  case,  be  sufficient  to  give  the  franchise,  nor  can  the 
value  be  made,  on  the  other  hand,  insufficient  by  incurring 
optional  expenses,  Asktnore  v.  Lees  (c) ;  and  the  criterion 
there  applied  is  applicable  here  also:  where  it  would 
be,  what  is  the  rent  which  these  parties  are  severally 
entitled  to  receive  out  of  this  property ;  and  it  is  quite 
clear,  that  every  one  of  these  owners  of  the  undivided 
shares  is  entitled  to  receive  a  clear  yearly  value  of  £2 ; 
the  expenses  of  collection,  which  they  defray  among 
themselves,  is  no  more  a  charge  on  the  land  than  it  is, 
if  a  landlord  chooses  to  give  a  dinner  to  his  tenants  on 
the  rent  day.  In  Ashmore  v.  Henderson^  the  property 
being  freehold  land,  lay  idle  and  unproductive,  but  it 
was  adapted  for  building,  and  the  owner  might  have  let 
it  for  building  land  and  got  £15  a  year  for  it,  but  had 
refused  that,  as  insufficient.     Held,   that  this  property 

(a)  1   Jur,  (N.  S,),  258;  A  C.       \6  Jur.  597. 
15  a  B.  251.  (c)  1  Lutw.  Reg.  Co*.  337  ;  S.  C. 

(6)  2  Lutw.  Reg.  Com.  189;  S.  C.       2  C  B.  81  ;  9  /ur.  1109. 
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1859.        g*^®  *  g^^^  ^^^9  *s  being  of  the  clear  yearly  value 

of  40s.  a  year.     What  is  the  landlord  entitled  to  receive 

Sherlock  '' 

V.  ^  out  of  the  property?  Here  each  owner  is  entitled  to 
receive  above  40^.^  though  he  is  not  able  to  put  so  much 
into  his  pocket.  In  Beamish  v.  The  Overseers  of  Stohe 
there  was  clearly  a  charge  on  the  land. 

[Crowder,  J.  There  Maule,  J.,  said  that  the  true  test 
of  value  was,  whether  a  tenant  would  take  the  land,  from 
year  to  year,  pay  all  the  charges,  and  give  the  claimant 
40*.  a  year  besides.] 

That  must  be  taken  secundum  subjectam  materiam  ;  the 
circumstances  are  not  the  same  here ;  that  was  the  case  of 
a  rent  charge. 

[Williams,  J.  This  is  not  an  ordinary  case  where,  in 
estimating  the  value  of  the  land,  the  deduction  must  be 
made ;  but  it  seems  to  be  an  extraordinary  case,  in  which 
it  must  be  made.] 

The  term  "  necessary  for  the  collection  of  the  rents," 
in  the  finding,  can  only  mean,  that,  the  landlords  living  in 
different  parts  of  the  country,  to  go  and  receive  the  rents 
themselves  would  be  inconvenient ;  therefore  it  became 
necessary,  in  other  words  was  highly  convenient,  to  ap- 
point some  one  to  collect  them,  at  a  salary.  Could  it  be 
said,  that  if  a  gentleman,  living  in  London,  gave  £100 
a-year  to  his  steward,  in  the  country,  for  looking  after  his 
estate  there,  that  that  was  a  deduction  from  the  value  of 
his  estate  ?  The  sum  the  landlord  puts  into  his  pocket 
is  not  the  same  thing  as  the  value  of  the  estate.  I  sub- 
mit, therefore,  that  this  is  not  within  those  cases,  in  which 
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the  vote  has  been  held  to  be  bad,  because  the  annual        1859. 
value  was  reduced  below  40*. 


Monk,  Q.  C,  for  the  respondent.  It  will  probably 
shorten  the  labours  of  the  .Court  if  I  state,  at  once,  that 
it  is  not  intended  to  argue,  that  the  commission  to  the 
agent,  for  collecting  the  rents,  is  in  the  nature  of  a 
charge ;  I  put  it  on  another  ground,  that  is,  a  payment 
made  to  create  value,  and  one  which  is  found  as  a  fact  to 
be  "  necessary."  The  question  here  is  whether  there  is 
a  value,  after  all  charges  are  paid,  giving  enough  to  allow 
each  owner  to  expend  an  amount  of  405.  a-year.  I  take 
that  from  the  10  Hen.  6,  c.  2,  and  the  same  appears 
to  be  the  meaning  of  the  Legislature  by  18  Geo.  2,  c.  18, 
s.  5.  Now  this,  I  contend,  is  an  expenditure  of  a  neces- 
sary kind  as  rates  and  repairs  are,  and  so  it  is  found  by 
the  Revising  Barrister.  Then  so  small  is  the  value  of 
the  property  that,  at  the  utmost,  each  owner  has  only 
£40 :  Os.  6d. ;  it  is  plain  that  such  a  property  must  be 
held,  in  such  a  way,  that  the  rents  must  be  collected  by 
some  one  person.  It  is  quite  reasonable,  therefore,  to 
say  that  this  is  a  necessary  expenditure,  in  order  to  get  in 
that  amount,  by  the  year,  and  if  it  appears  to  the  Court 
that  the  Revising  Barrister's  expressions,  as  to  its  being 
a  necessary  payment,  are  plain ;  then  that  is  an  answer  to 
my  friend's  argument 

Hamilton  v.  Hass  contains  some  very  good  illustra- 
tions of  this  point  That  was  a  case  where  the  landlords 
undertook  to  pay  the  tenant's  rates,  and  when  they  had 
paid  the  tenant's*  rates,  and  these  were  deducted  from  the 
rents,  that  did  not  leave,  fqr  each  of  the  proprietors,  40«. 
by  the  year.  Maule,  J.,  put  the  case,  "  If  a  man  occu- 
pies a  piece  of  ground,  which  is  worth  more  than  40«. 


Sherlock 

V. 

Steward. 


V. 

Steward. 
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1859.  a-year  to  him,  because  he  giowB  com  upon  it,  which  he 
Sherlock  ®^''®  ^^^  ™^^  **^  ^''^  surely  the  expenses  of  cultiva- 
tion must  be  taken  into  account  Manuring  land,  for  the 
purpose  of  renewing  its  productive  powers,  is  analogous 
to  repairing  a  house,**  and  he  also  puts  the  case  of  seed, 
as  an  expense  of  cultivation  to  be  deducted;  and 
Chief  Justice  JervU  cites  the  case  of  Lee  v.  Hutehin'' 
son  (a).  No  one  could  hold  this  sort  of  property,  of 
which  there  are  many  instances  in  Manchester  and 
various  other  places,  without  a  collector ;  the  expenditure 
is  absolutely  a  necessary  one.  Mbarhause  v.  GUberi^ 
eon  (J)  is  an  instance,  where  a  payment  by  the  owner  of 
the  poor  rate,  by  agreement  with  the  tenants,  who  were 
liable  for  them  in  respect  of  occupation,  was  held  to  in- 
validate the  vote,  by  reducing  the  value  below  40$.  a-year. 
As  to  the  case  of  the  building  land,  diat  case  has  no 
bearing,  I  apprehend,  on  this ;  there  it  was  not  contended 
that  the  land  was  not  worth  40s.  a-year,  if  the  owner 
chose  to  occupy  it  himself.  There  was  a  clear  yearly 
value  of  £16,  and  no  expenditure  to  reduce  it  below  diat 
value.  Then  as  to  the  case  put  of  a  dinner  by  the  land- 
lord to  his  tenants  every  year,  I  say  that  if  the  dinner 
was  found,  as  a  fact,  by  the  Revising  Barrister  to  be  neces- 
sary for  the  collection  of  the  rents,  it  would  be  just  the 
same  thing  as  this;  if  that  necessary  expense  woold 
reduce  the  value  below  40«.,  then  the  owner  does  not 
receive  a  clear  yearly  sum  of  40«.,  above  all  charges, 
and  is  not  therefore  entitled  to  vote.  Then  again  as  to 
the  case  of  a  steward ;  I  answer  that  if  it  be  necessary, 
as  the  Revising  Barrister  appropriately  says,  from  the 
nature  of  the  property,  or  any  other  reasons,  to  keep  a 

(a)  2  Lutw.  Reg.  Com.  159. 

(ft)  2  Lutw.  Reg.  Com.  260  \S.C.\\C.  B.  70. 
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steward,  and  his  salary  reduced  the  value  below  the  sta-        1859. 
tutory  value,  that  would  not  be  a  good  vote.     It  seems,     Sherlock 
from  what  is  stated  to  me,  that  the  tenants,  on  this  pro-     steward. 
perty,  are'  weekly  tenants.     Would  any  body  consider 
it  worth  his  while,  as  owner  of  the  property,  to  go  him- 
self to   collect  the   rents  every  week?      This   is  the 
description  of  property,  on  which  of  all  others,  is  it  neces- 
sary to  have  a  collector  or  steward,  and  he  must  be  paid, 
and  the  salary  would  be  an  expenditure,  reducing  the 
yearly  value  below  40*.  a-year,  and,  therefore,  the  Court 
will  support  the  finding  of  the  Revising  Barrister. 

Wehby  in  reply.  Suppose  the  Revising  Barrister 
had  found  that  it  was  necessary  for  the  landlord,  in 
order  to  collect  his  rents,  to  pass  through  a  turnpike 
gate  and  to  pay  sixpence  toll ;  could  it  be  contended 
that  the  toll  was  to  be  deducted  from  the  value  of  his 
freehold  ?  That  is  a  matter  in  no  degree  affecting  the 
value  of  the  land. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the 
Revising  Barrister  was  correct :  that  is  to  say,  my  judg- 
ment coincides  with  his,  by  reason  of  the  fact  stated  by 
him,  viz.  that  the  allowance  of  this  commission  was 
necessary,  on  account  of  the  nature  of  the  property,  for 
the  collection  of  the  rents.  The  appellant  claims  to  be 
qualified,  under  the  statutes  which  have  been  referred 
to,  the  8  Hen.  6,  c.  7,  the  10  Hen.  6,  c.  2,  and  the 
18  Geo.  2,  c.  18,  s.  5;  and  he  must  accordingly  show 
that  he  has  a  freehold  tenement,  of  the  value  of  40«.  by 
the  year,  above  all  charges :  those  statutes,  several  times 
over,  require  that  the  chooser  of  knights  of  the  shire  shall 
have  a  freehold,  to  the  value  of  40*.  a  year,  and  it  is  to 

VOL.  I.      K.G.  B  B 


Steward. 
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1859.        ^  ^^^  ^^^  ^f  which  he  may  expend  40f.  by  the  year: 

and  whether  these  tenements  are  each  of  the  clear  yearly 
Sherlock  ^ 

▼•  value  of  40s.y  in  that  sense^  is  what  we  have  to  ascertain. 

It  is  found  by  the  Revising  Barrister  that  they  could  not 
obtain  a  rent  of  40*.  a  year,  out  of  the  property,  without 
an  expenditure  of  £5  a  year,  paid  by  way  of  commission, 
to  obtain  the  total  rent,  of  which  each  aliquot  part  is  40s. 
Now  if  that  was  a  necessary  outgoing,  each  of  these 
owners  has  not  40s.  a  year.  Mr.  Welsbj/^  in  his  argu- 
ment, has  entirely  disregarded  that  which  the  Revising 
Barrister  expressly  finds  :  viz.,  that  **  the  allowance  of 
such  commission  was,  from  the  nature  of  the  property, 
necessary  for  the  collection  of  the  rents  :**  but  the  efiect 
is,  that  the  landlord  necessarily  receives  a  rent  diminished 
in  proportion  :  and  the  instances  which  Mr.  WeUhy  has 
put  of  a  landlord  giving  a  dinner  to  his  tenants,  or  a 
landlord  paying  a  salary  to  a  steward,  are  merely  optional, 
not  necessary  payments.  In  such  a  case  the  landlord 
would  receive  the  40*.  a  year,  and  would  expend  it,  at  his 
pleasure,  on  the  dinner,  or  the  steward.  But  here  the 
Revising  Barrister  having  found  that  the  expense  of  this 
payment,  for  the  collection  of  the  rents,  is  a  necessary 
expense,  I  consider  that  the  appellant,  who  received  his 
40*.  minus  that  aliquot  part  of  £5,  which  the  Revising 
Barrister  has  found  reduced  the  value  below  40ff.,  has 
not  a  freehold,  of  the  value  of  40ff.  a  year,  whereof  he 
might  expend  40«.  by  the  year. 

Williams,  J.  I  think  that  we  are  bound  by  the 
finding  of  the  Revising  Barrister ;  because,  I  think,  that 
his  finding  does,  in  fact,  amount  to  this,  that  the  claimant 
has  not  40*.  a  year  out  of  this  property ;  that  this  pro- 
perty is  not  of  the  annual  value  required  by  the  statute. 


Steward. 
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There  are  cases  where  the  actual  rent  paid  represents        1859. 

the  value  of  the  land :  but  here  the  rent,  on  all  the  facts  "T 

Sherlock 

found  by  the  Revising  Barrister,  does  not  represent  the  ^  ▼•^ 
value  of  the  land :  because  you  must  necessarilyi  as  it  is 
found  here,  reduce  the  rent  received  by  a  sum,  in  respect 
of  payment  of  commission  expended,  for  the  necessary 
collection  of  the  rents.  I  certainly  have  some  difficulty 
in  supposing  that  this  is  a  payment,  which  can  be  neces- 
sary, in  the  sense  put ;  but  not  being  able  to  say  that  it  is 
impossible  that  there  can  be  such  a  necessity,  I  find  myself 
bound  by  the  finding  of  the  Revising  Barrister.  I  do 
not,  at  the  same  time,  mean  to  give  it,  as  my  opinion,  that 
collection  expenses  are  to  go  in  diminution  of  the  yearly 
value,  for  the  purpose  of  the  franchise.  A  landlord  is 
not  bound  to  have  a  collector :  he  may  collect  for  him- 
self, or,  if  he  chooses  not  to  collect  for  himself,  he  may 
do  so  and  may  pay  a  collector;  but  that  does  not 
diminish  the  value  of  the  fireehold.  But  here  it  is 
found  that  it  is  a  necessary  outgoing :  therefore  we  are 
bound  to  adjudicate  accordingly. 

Crowder,  J.  I  also  am  of  the  same  opinion :  and 
I  think  that  the  Revising  Barrister  was  right  in  his 
decision.  The  mode  in  which  Mn  Welsby  argues  that 
the  decision  is  wrong,  is  by  arguing  that  the  facts  found 
are  wrong :  for  Mr.  Welsby  says  that  this  is  merely  a 
voluntary  payment,  whereas  the  Revising  Barrister  says 
that  it  was  a  necessary  payment :  which  disposes  of  the 
question.  If  the  Revising  Barrister  had  said  that  this  was 
a  voluntary  payment,  I  should  have  been  of  opinion  that 
it  was  not  a  reduction  of  the  rental ;  but  as  he  says  that 
it  is  necessary  from  the  nature  of  the  property,  and  that 
may  be  so ;  thereby  I  think  I  am  bound  to  come  to  the 
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1859.  conclusion  that  this  payment  is  of  a  nature  that  goes  in 
Sherlock  T^duction  of  the  reAtal ;  because  the  party  claimiDg 
Stkwaeo.     <^<>^d  not  obtain  40f.^  from  the  property,  without  the 

expenditure  of  something  more,  viz.,  of  his  aliquot  part 

of  the  commission  paid  for  collection. 

Decision  affirmed. 

Mamk  asked  for  costs. 

Erle,  C.  J.     I  think  that  this  was  a  reasonable  case 
for  argument,  and  that  there  should  be  no  costs  (a). 

(a)  Following  Clark$  ▼.  Offerutrt  <^Bury  SL  Edmwnd*,  n^a,  97. 
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Proctor,  Appellant ;  Annison  and  Others, 

Respondents.  J^^^^;^ 


n^HIS  was  a  consolidated  appeal,  from  a  decision  of  The  owner  of 
the  Revising  Barrister,  for  the  northern  division  of  h^^^  within 
the  county  of  Dwkam.     The  objection  raised  by  the  suffidcm'Triue 
appellant  to  the  respondents  was,  that,  under  the  25th  him*the  rirfit 
section  of  2  Will.  4,  c.  45,  they  were  not  entitled  to  vote,  ^IXlroJ'h 
for  the  county,  in  respect  of  a  copyhold  house  in  the  lets  it  out  in 
borough  of  Sunderland,  of  sufficient  value  to  confer  a  *<>  different 

tenants,  bo  as 

borough  vote  if  occupied  by  one  tenant,  but  let  to  dif-  to  constitute 

A  /•      1  •     1-    •  1      Ti  •  1        tfw    wparate  tene- 

ferent  tenants,  no  one  of  whom  individually  paid  sum-  ments  within 
cient  rent  to  enable  such  tenant  to  vote  for  the  borough,  a.  27.  He  is 
The  Revising  Barrister  overruled  the  appellant's  objec-  g'26t  from  ^ 
tion,  and  allowed  the  respondents'  names  to  be  retained  county/in  re^ 
on  the  list,  subject  to  the  opinion  of  the  Court  on  the  ^o^g^^'^gf"*'*' 
following  case.     Ralph  Annison  was  entered  on  the  list  t^oufirh  »<>  on« 

®  -^  of  the  separate 

tbus  : —  tenemenu  is 

of  the  proper 
▼alue  to  confer 
the  borough 
franchise. 


AnnUony  Baiph 


13,  Sant  Street 


Copyhold   house 
in  tenements. 


lyjrcy  Strut, 


Many  years  ago  he  became  seised  at  law  in  his  de- 
mesne,  as  of  fee,  at  the  will  of  the  lord  of  the  manor, 
according  to  the  custom  of  the  manor^  of  the  copyhold 
house  so  described  in  the  list,  and  has  ever  since  con- 
tinued so  seised,  and  been  in  the  actual  receipt,  for  his 
own  use,  of  the  rents  and  profits.  The  house  is  of  more 
than  the  clear  yearly  value  of  £10,  over  and  above  all 
rents  and  charges,  payable  out  of  and  in  respect  of  the 
same.    It  is  situate  within  the  borough  of  Sunderland^ 
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1859. 


Proctoe 

▼. 

Annison 

•nd  Oihen. 


which  borough  was,  for  electoral  purposes,  created  by 
the  Reform  Act,  2  Will,  4,  c.  45.  It  is  two  stories  or 
floors  high,  has  only  one  entrance  from  the  street,  and  a 
door  at  that  entrance,  with  a  bolt,  but  no  lock  on  it 
The  entrance  passage  and  staircase,  and  landing  at  the 
top  of  the  staircase,  are  the  same  as  in  ordinary  dwelling- 
houses.  All  the  doors  and  the  rooms  have  locks.  Nei- 
ther floor  is,  together  with  the  staircase  and  entrance 
passage,  of  the  yearly  value  of  £10.  Each  floor  has 
been  always  let  separately,  and  as  a  distinct  tenement, 
by  Ralph  Annison,  at  a  yearly  rent  of  less  than  £10,  to 
a  separate  tenant  from  year  to  year,  the  tenant  of  the 
upper  floor  having  the  staircase  and  the  use,  in  common 
with  the  other  tenants,  of  the  entrance  passage.  Except 
as  to  such  common  use  of  the  entrance  passage,  each 
tenant  has  always,  and  throughout  the  six  months  ending 
the  last  day  of  July,  had  the  exclusive  use  and  occupa- 
tion of  the  tenement  so  let  to  him.  The  entrance  door 
has  very  rarely  been  bolted  or  fastened;  the  doors  of 
the  rooms  have  been  locked  by  night,  and  but  for  such 
locking  there  would  have  been  free  access  from  the 
street  into  the  rooms.  The  whole  house  might  conve- 
niently be  the  residence  of  one  family.  The  objection 
was,  that,  upon  the  facts  stated,  Ralph  Annison  was,  by 
the  25th  section  of  the  Reform  Act,  not  entitled  to  have 
his  name  retained  on  the  list.  The  Revising  Barrister 
decided  that  the  section  did  not  afiect  his  rights,  and 
that  his  name  should  be  retained  on  the  list  If  the 
Revising  Barrister  was  wrong,  the  name  of  the  said 
Richard  Annison  should  be  erased  from  the  list.  The 
case  then  stated  that  fifty-two  other  persons,  whose 
names  were  on  the  list,  depended  on  the  same  question, 
and  were  consolidated  with  the  case  of  Annison. 
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Manisty,  Q.  C,  for  the  appellant.  The  question  is, 
whether  the  owner  of  a  copyhold  house,  in  the  borough 
of  Sunderland,  exceeding  £10  value,  is  entitled  to  a  vote 
for  the  county  in  respect  of  such  house.  The  question 
will  turn  on  the  25th  section  of  2  Will.  4,  c.  45  (the 
Reform  Act),  which  enacts  as  follows: — "That  no 
person  shall  be  enabled  to  vote,  in  the  election  of  a 
knight  or  knights  of  the  shire,  in  respect  of  his  estate 
or  interest,  as  a  copyhold  or  customary  tenant,  or 
tenant  in  ancient  demesne,  holding  by  copy  of  court 
roll,  or  as  such  lessee  or  assignee,  or  as  such  tenant  or 
occupier  as  aforesaid,  in  any  house,  warehouse,  counting 
house,  shop  or  other  building  being  either  separately  or 
jointly  with  the  land  so  occupied  therewith,  of  such 
value  as  would,  according  to  the  provision  hereinafter 
contained,  confer  on  him,  or  any  other  person,  the  right 
of  voting  for  any  city  or  borough,  whether  he  or  any 
other  person  shall  or  shall  not  have  actually  acquired 
the  right  to  vote  for  such  city  or  borough  in  respect 
thereof.'*  Then  the  27th  section  gives  the  right  of 
voting,  for  the  city  or  borough,  to  the  person  who  shall 
occupy,  as  owner  or  tenant,  any  house,  &c.  of  the  clear 
yearly  value  of  not  less  than  £10,  &c.  But  why  should 
a  person,  who  chooses  to  let  out  the  property,  which 
originally  gives  him  a  right  to  vote  for  the  borough,  be 
entitled  to  let  it  out  in  such  a  way,  that  no  one  of  the 
tenants  has  a  right  to  vote  for  the  borough,  and  still 
have  a  right  to  vote  for  the  county  in  respect  of  it  If^ 
instead  of  occupying  himself — in  which  case,  by  sect  25, 
he  clearly  would  not  have  a  vote  for  the  county — he  lets 
it  out  to  tenants  who  occupy  instead  of  him,  why  should 
he  be  any  more  entitled  to*  a  vote  for  the  county  ?     Here 
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▼. 

Anmison 

and  Others. 
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1859.  ^e  says,  I  claim  to  vote  in  respect  of  the  whole  liouse ; 
but  suppose  instead  of  letting  it  out  in  tenements,  as  he 
has  done,  he  had  let  it  so  that  one  part  of  it  should  have 


Proctor 

▼. 
Anmison 
and  Ocbera.    been  rented  at  £10  and  the  other  for  £5,  clearly  theie 

would  have  been  a  vote  for  the  borough  in  that  case. 

But  that  is  not  the  test  of  the  Legislature.     It  may  be 

that  no  one  is  entitled  to  vote,  for  the  borough,  in  respect 

of  this  house :  that  is  not  the  question :  the  question  is, 

whether  he  owns  a  house  which  is  of  such  a  value  as 

would  give  him  a  vote  for  the  borough,  if  he  thought  fit 

to  occupy  it     If  so,  then  by  sect  S5  he  is  not  entitled 

to  vote  for  the  county  in  respect  of  it 

J.  22.  Davuon  for  the  respondent  By  the  27th  section, 
the  franchise,  for  a  borough,  is  conferred  on  every  occu- 
pier, whether  as  owner  or  tenant,  of  any  house,  &c.  of  £10 
clear  yearly  value,  within  the  borough :  and  under  this 
section  it  must  be  conceded  by  the  other  side,  that  parts 
of  houses  may  be  tenements,  to  confer  votes,  for  the 
borough.  That  being  so ;  viz.  that  a  portion  of  a  house 
may  give  a  qualification  within  sect  27 ;  I  apprehend 
that  the  same  meaning  must  be  attached  to  the  same  words, 
when  they  occur  in  sect  25,  and  therefore  that  section  | 

must  be  construed  in  the  same  way  as  sect  27  ;  Wright 
V.  Town  Clerk  of  Stockport  (a) ;  Score  v.  Huggett  Q>)  \ 
Daniel  v.  Coulsting  (c) ;  Toms  v.  Lucketi  (d) ;  Downing  ^ 

V.  Luckett  (tf).  Now,  by  sect  19,  the  right  to  vote  for 
the  county  is  given  to  those  who  shall  be  seised,  at  Law  | 

or  in  Equity,  of  lands  or  tenements  of  copyhold,  &c.  | 

of  the  clear  yearly  value  of  not  less  than  £10,  &c.,  and  | 

(a)  1  Lutw.  Reg.  Co*,  S2.  .   (d)  2  Lutw,  Reg.  Cos.  19. 

(6)  Id.  198.  (e)  Id.  83. 

(c)  Id.  230. 
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it  is  quite  clear  that  if  the  whole  of  the  premises  in 
question  had  been  occupied  by  Annison,  he  would  have 
had  a  right  to  vote  for  the  borough ;  but  as  he  has  not 
chosen  to  occupy,  so  as  to  obtain  a  vote  for  the  town,  in 
respect  of  the  house,  and  has  let  them  so  that  no  one 
else  has  a  right  to  vote  for  the  town,  in  respect  of  them, 
why  is  he  not  to  vote  for  the  county  in  respect  to  them  ? 
There  is  authority  to  this  effect ;  Webb  v.  The  Overseers 
of  Birmingham  (a).  In  substance  it  decides,  that  a 
person  may  give  a  vote,  for  a  county,  in  respect  of  any 
number  of  copyholds,  which  are  not  individually  of 
sufficient  value  to  give  the  franchise  for  the  borough, 
but  together  are  of  £10  clear  yearly  value.  Tindal, 
C.  J.,  says,  in  the  course  of  his  judgment  in  that  case, 
''  so  far  as  the  words  of  the  SOth  section  go,  the  claimant 
has  a  clear  right  to  vote.  Then  comes  the  25th  section : 
and  the  question  which  arises  upon  il  is,  whether  an 
intention  is  expressed,  with  equal  clearness,  of  taking 
away  his  right :  if  not,  we  are  bound  to  say,  that  the 
right  still  remains  in  the  parties.  The  2dth  section 
disqualifies  a  person  from  voting  for  the  county,  in 
respect  of  his  estate,  or  interest  as  lessee,  in  any  house 
of  such  value  as  would  confer  on  him,  or  any  other  per- 
son, the  right  of  voting  for  the  borough."  The  case 
arose  on  sect.  SO,  which  gives  the  right  to  vote  to  lessees 
or  assignees.  MatUe,  J.,  also  says,  '^  the  franchise  there- 
fore being  conferred  by  the  20ih  section,  the  question 
is,  has  it  been  taken  away  by  the  25th  section ;  and  he 
afterwards  says,  '^  substantially  there  is  no  difference  in 
the  result  to  which  we  all  come  on  this  subject,  because 
the  ^'Hh  section  not  only  does  not  clearly  take  away  his 
right  to  vote,  but  very  clearly  does  not  take  it  away." 

(a)  1  Lutuf,  Reg,  Cat,  18 ;  S.  C.  5  Man.  ^  G.  14. 
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1859.  ^^^  Annison  does  not  claim  here  in  respect  of  a 

house;  it  is  "copyhold  house  in  tenements"  in  the  claim 
Proctok  "^"^ 

V.  in  the  case.     Together,  under  sect  19,  they  will  convey 

Annison  «       ,  .  ,  ,    . 

and  Otbcrs.  a  right  to  vote  for  the  county,  either  as  hemg  one  copy- 
hold, or  as  being  made  up  of  several  copyhold  tenements, 
and,  as  I  understand  Webb  v.  The  Overseers  of  Birming* 
ham,  each  of  these  several  tenements  would  give  a  vote 
for  the  county  to  the  owner,  if  of  the  proper  annual  value, 
under  that  section  ;  and  so  each  lot  of  tenements  which, 
together,  made  up  the  clear  rent  of  £10,  would  confer 
a  vote :  otherwise,  if  there  were  one  hundred  of  these 
tenements,  each  under  £10  a  year,  the  whole  together 
would  not  have  given  the  vote ;  which  could  not  be  the 
intention  of  the  Legislature.  The  expression,  in  the  25th 
section,  "  have  actually  acquired  the  right  to  vote  for  the 
borough  in  respect  thereof,**  infers  that  he  is  in  a  position 
to  acquire  the  right  if  he  pleases.  It  never  was  intended 
to  disfranchise  persons,  who,  as  owners  of  small  copy- 
holds, were,  on  the  other  hand,  as  a  prominent  object  of 
the  Reform  Act,  to  be  invested  with  the  franchise.  If 
the  above  description  of  "  copyhold  in  tenements'*  is  not 
sufficient,  it  may  be  amended  to  "tenements;**  Hawitt 
V.  Stephens  {a). 

Manisty  in  reply.  My  friend  would  have  the  Court 
read  the  25th  sect,  as  if  there  were  the  words  "  and  so 
occupied  "  at  the  end  of  it. 


[Williams,  J.  I  do  not  understand  how  you  escape 
from  Webb  v.  The  Overseers  of  Birmingham^  if  the  tene- 
ments into  which  this  house  is  divided  are  separate 
houses,  and  not  heaped  one  on  the  other.] 

(a)  1  Kea.  ^  G,  183. 
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There  is  a  great  distinction  between  sect.  24  and  sect. 
25.  Sect.  24  turns  on  occupation  as  a  freeholder  of  any 
house,  &c.  of  such  value  as  would  confer  on  him  the 
right  of  voting  for  any  city  or  borough,  whether  he  shall, 
or  shall  not,  have  actually  acquired  the  right  to  vote,  for 
such  city  or  borough,  in  respect  thereof.  The  25th  sect 
turns  on  value  and  value  only,  and  its  effect  is  that  if 
you  are  owner  of  a  house,  in  a  borough,  of  sufficient 
value  to  give  a  vote  for  the  borough,  you  are  not  also  t^ 
have  a  vote,  for  the  county,  in  respect  of  that  house, 
whether  you  or  any  other  person  have  acquired  the  right 
of  voting,  for  the  borough,  in  respect  of  that  house. 
Here  no  one  has  acquired  the  right  to  vote  :  the  owner 
has  not,  because  he  has  not  occupied ;  the  tenants  have 
not,  because  no  one  of  them  has  a  holding  of  the  requi- 
site value. 
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[Williams,  J.  No  doubt  if  you  take  it  as  a  single 
house  your  argument  is  unanswerable.] 

In  the  case  of  Webb  v.  The  Overseers  of  Birmingham 
the  owner  could  not  have  got  the  borough  franchise  by 
occupation,  because  if  he  had  occupied  any  one  of  the 
separate  tenements  he  would  not  have  had  a  holding  of 
the  proper  value.  Each  of  the  separate  tenements  was 
under  the  proper  value;  therefore  he  could  not  have 
acquired  the  franchise  for  the  borough.  Therefore  that 
case  does  not  apply  to  this. 

Cur,  adv,  vult 


Erle,  C.  J.    In  this  case  the  claimant  is  the  owner  of 
a  copyhold  house,  of  such  value  as  would  confer  on  him 
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the  right  of  voting,  for  the  borough :  he  appears,  there- 
fore, to  be  disqualified  according  to  the  express  words 
of  sect.  25,  but  he  has  contended  that  the  letting  of  the 
house,  to  separate  tenants,  in  such  a  manner  as  would 
give  to  them  a  qualification  for  the  borough,  for  separate 
tenements,  if  they  were  of  sufficient  value,  makes  a  single 
house,  equivalent  to  separate  houses,  during  the  time  it  is 
so  occupied.  And  it  is  true  if  the  two  tenements,  instead 
of  being  in  the  vertical  line  under  the  same  roof,  had 
been  in  the  horizontal  line  under  separate  roofs,  die 
separate  value  of  each  being  insufficient  for  the  borough, 
but  the  aggregate  value  being  sufficient  for  the  county, 
he  would  have  been  qualified  for  the  county ;  Webb  v. 
The  Overseers  of  Birmingham,  But  in  the  case  sup- 
posed they  would  be  separate  houses.  Here  it  is  found 
to  be  one  house,  and  being  so  it  gives  no  qualifica- 
tion for  the  county.  And  the  clause,  at  the  end  of  the 
section,  expressly  provides  that  it  is  immaterial  whether 
the  owner,  or  any  other  person,  shall  have  acquired  a 
right  to  vote,  for  the  borough,  in  respect  of  the  house  or 
not  Therefore  our  judgment  is  for  the  appellant,  and 
the  decision  of  the  Revising  Barrister  is  reversed  in  this 
case,  and  in  other  appeals  consolidated  herewith. 


Decision  reversed. 
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Smerdon,  Appellant ;  Tucker,  Respondent. 
French,  Appellant ;  Tucker,  Respondent.             -^^ 
BicKLEY,  Appellant ;  Tucker,  Respondent.       

Nov,  16, 

/tSHBURTONy  to  wit.     At  a  Court  held  before  the  The  landlord  of 

•'-•  premises,  de- 

Revising  Barrister  for  the  borough  of  Ashburton,  mised  from 

year  to  year  to 

Robert  Tucker  objected  to  the  name  of  Thomas  Pope  the  claimant, 

CI         Ti.  .i»TT  n  -ii   during  the  de- 

SmerdoTiy  being  retained  on  the  list  ot  persons  entitled  mise  and  before 
to  vote  in  the  election,  &c.  for  the  borough  of  Ash-  partoffhem  ^ 
burton.  The  facts  of  the  case  were  as  follows:  the  Siiidoer^r' 
voter,  Thomas  Pope  Smerdon,  occupied  as  tenant,  from  cuunant^^ 
the  3l8t  July,  1858,  to  the  Slst  July,  1869,  five  fields  J^jJ^f^^^^'"'' ^"^ 
of  land,  and  a  barn  and  other  buildings,  situate  within  5°!2?,f\""^f  J 
the  borough  of  Ashburton,  of  the  annual  value  of  £40.  s.  27  ,•  the 

holding  being 

The  only  objection  to  the  vote  was,  that  the  premises  still  a  holding 

under  the  same 

were  not  occupied  under  the  same  landlord.     On  the  landlord  within 

31st  July,  1858,  J.  Sparke  Amery  was  the  owner  in  fee  that  section. 

and  landlord  of  all  the  premises.     The  tenancy  was  a 

tenancy  firom  year  to  year,  under  a  verbal  agreement,  at 

an  annual  rent  of  £40.     J.  Sparke  Amery  is  still  owner 

and  landlord  of  the  five  fields ;  but  on  the  16th  July, 

1859,  he  sold  to  the  objector,  Robert  Tucker,  an  interest 

in  the  bam  and  buildings.     By  a  deed  of  that  date, 

duly  executed,  a  copy  of  which  was  appended  to  this 

case,  in  consideration  of  £20,  J.  Sparke  Amery  conveyed 

to  the  objector,  Robert  Tucker,  the  barn  and  all  the 

buildings  occupied  by  the  voter,  to  hold  the  same  during 

the  joint  lives  of  J.  Sparke  Amery  (the  grantor)  and 

Robert  Thicker  (the  grantee).     The  transaction  was  a 
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bona  fide  sale  for  adequate  value.  The  consideration 
was  really  paid,  but  no  notice  of  the  conveyance  was 
ever  given  to  the  voter,  and  he  did  not  know  of  it  until 
it  was  disclosed  in  this  Court.  On  the  23rd  September, 
1859,  the  voter  paid,  to  J.  Spar  he  Amery^  the  rent  which 
had  become  payable  on  the  23rd  March,  1859,  in  i*espect 
of  all  the  premises.  He  has  not  paid  any  subsequent 
rent  to  grantor  or  grantee.  The  barn  and  buildings, 
conveyed  to  Robert  Tucker^  are  not  of  the  annual  value 
of  £10.  There  are  no  buildings  on  the  fields  retained 
by  «A  Sparke  Amery,  The  objector  admitted  that  the 
object  of  the  arrangement  wasj  by  severance  of  the  rever- 
sion, to  destroy  the  vote.  On  the  part  of  the  voter  it 
was  contended  that,  inasmuch  as  there  had  been  no  at- 
tornment by  tlie  voter,  nor  any  apportionment  of  rent 
agreed  to  by  him,  nor  any  other  recognition,  by  him,  of 
any  other  landlord,  he  still  continued,  notwithstanding 
the  execution  of  the  conveyance,  to  occupy  all  the  pre- 
mises under  J.  Sparke  Amery,  the  original  landlord ;  and 
that  even  the  Stat.  4  Anne,  c.  16,  which  has  rendered 
attornment  unnecessary  in  certain  cases,  was  inopera- 
tive in  the  case,  inasmuch  as  no  notice  of  the  convey- 
ance had  been  given,  to  the  voter,  before  the  23rd  July, 
1859.  The  Revising  Barrister  was  of  opinion  that  the 
Stat.  2  Will.  4,  c.  45,  s.  27,  required  not  only  an  original 
taking,  but  a  continued  occupation  under  the  same  land- 
lord, and  that,  afler  the  execution  of  the  conveyance, 
J.  S/iarpe  Amery  ceased  to  be  the  landlord  of  the  pre- 
mises thereby  conveyed,  and  he  therefore  decided  that 
the  voter  had  not  proved  his  qualification,  and  expunged 
his  name  from  the  list.  If  the  Court  of  Common  Pleas 
should  be  of  opinion  that  the  decision  is  wrong,  the 
name  of  the  voter,  Thomas  Pope  Smerdon,  is  to  be  re- 
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stored  to  the  list  of  persons  entitled  to  vote  in  respect  of 
property  occupied  within  the  parish  of  Ashburlan: 
thus — 

Smerdon,  Thomas  Pope  {Ashburton),  buildings  and 
land.     By  land. 

October  4th,  1859.  Signed,  &c. 

"  I  appeal  from  this  decision. 

"  Thomas  Pope  Smerdon!* 

Karslahe  for  the  appellant.  In  this  case  the  question 
arises  under  section  g7th  of  the  Reform  Act,  2  Will.  4, 
c.  45,  which  qualifies  to  vote,  for  a  borough,  "every 
male  person  of  full  age  who  shall  occupy  within  the  said 
city  or  borough,  &c.,  any  house  which  is,  either  sepa- 
rately or  jointly  with  any  land,  within  such  city  or 
borough,  &c.  occupied  therewith  by  him,  as  owner,  or 
occupied  therewith  by  him,  as  tenant,  under  the  same 
landlord,  of  the  clear  yearly  value  of  not  less  than 
£10,  &c.;  and  the  question  is  whether  the  Revising 
Barrister  has  done  right,  under  the  circumstances  of  this 
case,  in  expunging  the  voter's  name.  Now  in  a  current 
year,  a  lease  for  a  year,  by  one  and  the  same  person  as 
landlord,  is  suiRcient  to  entitle  the  tenant  to  the  franchise. 
If  the  principle  of  construction  here  contended  for  is  to 
prevail,  if  there  was  an  assignment,  pending  the  lease, 
of  a  part  to  the  landlord's  son,  even  without  any  notice 
to  the  tenant,  still  it  must  be  contended  that  the  vote 
would  be  lost,  although  the  tenant  might  be  kept  in 
perfect  ignorance  of  the  matter  until  he  came  to  the 
Revising  Barrister's  Court.  Surely  that  construction 
would  operate  very  harshly  on  voters,  who,  in  such  cases, 
would  be  wholly  without  any  means  of  helping  them- 
selves.    It  may  be  that  the  voter  has  taken  premises, 
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of  this  description^  under  one  landlord,  for  the  very  pur- 
'  pose  and  with  the  object  of  acquiring  a  vote,  and  then  to 
tell  him  that,  without  any  notice  to  the  tenant,  up  to  the 
Slst  a/ie/y,  he  is  to  find,  for  the  first  time,  in  the  Court 
before  the  Revising  Barrister,  that  by  a  secret  deed  of 
assignment  he  has  lost  his  vote,  seems  quite  unreasonable. 
It  will  hardly  be  said  that  the  words  mean  a  holding 
under  an  individual  landlord,  so  that  a  holding  under 
two  or  more  tenants  in  common,  of  the  land  demised, 
would  not  satisfy  the  Statute.  That  shows,  therefore, 
that  the  words  cannot  be  intended  to  receive  the  strictest 
interpretation  that  they  will  bear,  because  of  the  hardship 
and  wrong  that  would  be  unjustifiably  inflicted  upon 
tenants,  if  the  words  were  to  be  so  construed.  There  is 
no  interpretation  clause  in  the  Reform  Act  as  to  the 
word  landlord.  If  four  or  five  joint  tenants  were  to 
demise  to  a  tenant,  that  would  surely  be  a  holding  under 
the  same  landlord,  within  the  meaning  of  the  Statute; 
and  this  is  in  principle  the  same  case.  Suppose  the 
case  of  a  landlord  dying,  and  the  reversion  descending 
to  his  son ;  or  suppose  the  landlord  dies  after  letting  and 
pending  a  quarter,  and  devises  to  five  persons,  so  that 
no  one  of  them  has  enough  to  confer  a  vote ;  the  ques: 
tion  is,  whether  any  devise,  during  the  term,  can  operate 
to  deprive  the  tenant  of  the  franchise  ?  It  would  be 
contrary  to  the  purpose  of  parliament  to  decide  so. 
The  object  of  the  clause  originally  was  to  prevent  per* 
sons  taking  several  holdings,  from  several  owners,  and  so 
making  the  whole  into  one  holding,  as  it  were,  and 
voting  for  the  aggregate.  Again,  taking  the  words  ever 
so  strictly,  can  it  be  said  here  that  the  assignee  ever 
became  landlord  at  all  to  this  tenant  ?  This  is  not  the 
case  of  a  lease  under  seal.     It  is  a  lease  from  year  to 
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year  merely ;  and  no  doubt  he  is  tenant  under  express 
contract:  and  the  assignee,  not  being  within  the  pro- 
visions of  32  Hen,  8,  c.  34,  could  not  sue  for  the  rent, 
on  the  original  contract  For  many  purposes  the  person 
under  whom  the  tenant  originally  took  is  landlord,  until 
the  expiration  of  the  term,  notwithstanding  the  inter- 
mediate assignment. 
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[Byles^  J.     Has  that  Statute  ever  been  held  to  apply 
to  parol  demises  ?] 


Yes :  Standen  v.  Christmas  (a) ;  Bichford  v.  Par^ 
son  (ft).  The  first  was  rather  a  peculiar  case ;  but  it  was 
held  that  the  assignee  might  maintain  assumpsit  for  use 
and  occupation.  There  the  assignee  was  allowed  to 
maintain  use  and  occupation,  but  that  was  because  the 
original  letting  had  been  made  with  covenants,  for  and 
to,  himself  and  his  assigns;  there  was  therefore  an. 
implied  contract,  between  the  tenant  and  the  assign, 
that  he  would  pay  to  the  assign.  There  was  lately  a 
case  before  the  Court  of  Exchequer,  pertinent  to  the 
present  case,  where  Bramwell^  B.,  said,  that  it  was  clear 
that  to  bring  an  action,  for  use  and  occupation,  there  must 
be  a  contract  In  tlie  other  case,  above  mentioned,  the 
question  arose  mainly  on  the  pleadings.  The  declaration 
was  for  breach  of  a  promise,  by  the  defendants  to  keep 
in  repair,  diuing  their  tenancy,  premises  demised  to 
them  by  the  plaintiS  Flea,  that  before  breach  the 
plaintiff  conveyed  all  his  estate,  &c.,  to  B,,  and  that  the 
defendants  then  ceased  to  be  and  never  since  have  been 
tenants  thereof  to  the  plaintii!!     Held,  that  the  plea  was 


(a)  10  a  B.  135;   S.  CWJur, 
624;  16Z;./^Q.B.  265. 

VOL.  I.      K.G,  • 


(6)  5  C.  B.  921 ;   S,  C.  12  Jur, 
•77;  17^./.,  CB.  193. 
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bad  in  substance,  thus  carrying  out  Standen  v.  Christmas^ 
on  the  ground  that  there  was  a  parol  demise.  At  com- 
mon law  assignment  of  the  reversion  would  have  had  no 
effect  at  all,  in  this  respect,  until  the  tenant  had  attorned. 

[Erle,  C.  J.  In  the  case  of  a  parol  demise  the 
holding  of  the  tenant  is  under  the  contract  with  the  land- 
lord who  lets  him  into  possession ;  if  the  landlord  assigns 
the  reversion  the  contract  still  remains  between  the 
tenant  and  his  original  lessor:  and  so,  you  say^  the 
assignment,  in  the  case  before  us,  operated  nothing  to 
change  the  holding  of  the  claimant  to  vote. 


Williams,  J.  The  Statute  of  Hen.  8  applies  only 
to  covenants  and  conditions  under  seal.  Suppose  the 
case  of  a  lease  by  writing,  but  not  under  seal,  do  you 
mean  to  say,  that  it  would  not  be  assignable ;  that  there 
would  not  be  a  privity  of  estate — not  a  contract,  but  a 
privity  of  estate — between  the  assignee  and  the  tenant, 
and  that  the  one  could  sue  the  other  for  the  rent?] 


Perhaps  upon  a  written  contract  he  might  bring  an 
action  of  debt ;  but  it  is  difficult  to  reconcile  that  suppo- 
sition with  Standen  v.  Christmas  and  the  sections  9  and 
10  of  4  Ann.  c.  16 ;  the  latter  seems  to  compel  payment 
of  rent  to  the  landlord.  .  Doe  d.  Agar  v.  Brawn  (a)  is 
somewhat  in  point.  In  that  case  it  was  held,  that  where 
a  party  entitled  to  a  remainder  in  tail,  expectant  upon 
the  determination  of  a  life  estate,  grants  a  term  of  years 
to  commence  immediately,  the  grantee,  without  entry, 
takes  an  immediate  vested  estate,  which  is  carved  out 
of  the  remainder;  for  the  Statute  of  Anne  makes  the 

(a)  2E.^B.  331  j  S.  C.  17  Jur.  1161. 
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conveyance  as  effectual  as  if  attornment  had  been  made        1859. 
by  the  tenant  of  the  particular  estate.    Besides,  if  nothing  ""^ 

passed  between  the  landlord  and  tenant,  there  would  be  ^• 

'^  Tucker. 

the  custom  of  the  country,  regulating  their  relations.       French 
Standen  v.  Christmas  was  the  case  of  a  written  agree-      tucker. 
ment,  not  under  seal ;  but  it  contained  an  undertaking,       Bickley 
on  behalf  of  the  lessor,  and  his  assigns,  for  quiet  enjoy-  ^  Tucker. 
ment,  and  the  assignee  was  held  to  be  able  to  bring 
assumpsit  for  use  and  occupation;    because  the  lessor, 
having  stipulated  for  himself  and  his  assigns,  there  was 
an  implied  permission,  on  the  part  of  the  assignee  of  the 
reversion  during  the  lease,  from  the  time  that  his  interest 
commenced.     Still'there  has  been  a  doubt  whether  there 
could  be  any  action  for  use  and  occupation,  except  in 
case  of  an  assignee  under  express  contracts.     The  defi- 
nition of  "landlord,"  given  in  Churchward  v.  Ford  (a), 
by  Bramwellj  B.,  viz.,  "not  lord  of  the  soil,  but  the 
person  between  whom  and  the  tenant  the  relation  of 
landlord  and  tenant  exists,*'  is  in  favour  of  the  appel- 
lants.    Still,  I  am  bound  to  say,  that  it  has  been  held,  a 
right  to  distrain  would  remain ;  Bliss  v.  Collins  {b). 

[Byles,  J.  In  Co.  LitL  (c),  it  is  said,  "  If  the 
lessor  granteth  part  of  the  reversion  to  a  stranger,  the 
rent  shall  be  apportioned ;  for  the  rent  is  incident  to 
the  reversion."] 

But,  at  all  events,  an  apportionment  between  the  as- 
signor and  assignee  is  not  to  be  binding,  on  the  tenant, 
till  it  be  communicated  to  him  and  acquiesced  in  by  him. 
So  something  may  be  collected  from  the  case,  which 

(fl)  2H.^N,  450.  (6)  5  B.^j1  176. 

(e)  Page  148  a. 
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is  certainly  a  peculiar  006,  of  Robots  v.  Snell{ay  That 
caae  decided,  that,  in  replevin  against  the  assignee  of 
the  reversion  of  part  of  the  premises  demised,  the  as- 
signor may  avow  at  common  law^  &c.,  leaving  the  appor- 
tionment of  rent  to  be  made  by  the  jury ;  but  still  the 
landlord  was  left  under  some  legal  difficulty.  MauU^  J., 
asks,  in  the  course  of  the  case,  ''  Can  the  landlord  dis- 
train before  there  has  been  an  apportionment  by  the 
consent  of  the  parties,  or  by  the  verdict  of  a  jury  T  and 
that  question  is  not  settled  yet.  The  tenant  does  not 
know  what  to  tender  as  for  his  rent;  the  landlord,  who 
let  him  in,  might  bring  an  action  against  him.  These 
are  some  of  the  difficulties  in  this  cai^  that  surround  the 
position  of  the  tenant.  The  question  now  is,  whether 
the  words,  in  the  Reform  Act,  ^'  under  the  same  land- 
lord,** are  to  have  an  extended  meaning  given  to  them, 
or,  if  not,  what  is  to  be  the  consequence  when  the  revi- 
sion gets  into  more  than  one  person  pending  the  tenancy, 
and  also  what  is  to  happen  in  the  case  of  a  death.  In 
the  event  of  the  heir  becoming  entitled  pending  the  lease, 
is  the  holding  under  his  ancestor  and  him  not  to  be 
considered,  for  this  purpose,  a  holding  under  the  same 
landlord?  I  suggest,  that  the  true  intent  of  the  Statute 
is  satisfied  as  long  as  the  lessee  continues  to  hold,  under 
the  same,  title,  under  which  the  lease  was  originally 
granted.  The  words  of  the  Statute  are  prima  fade 
against  me,  as  I  am  bound  to  admit;  but  when  it  is  seen 
that  the  object  of  the  Statute  was  to  prevent,  in  all  pro- 
bability, the  taking,  by  one  person,  of  various  small  per* 
tions  of  land,  under  different  landlords,  in  order  to  gain 
an  aggregate  qualification,  and  had  nothing  to  do  with 
any  dealing  with  the  reversion  by  the  landlord,  the  true 

(a)  1  Af.  f  Grn.  597. 
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construction  of  the  words  comes  out,  and  the  great 
absurdities  which  would  follow,  from  the  contrary  coq-« 
struction,  are  avoided.  Here  the  same  reversion  con- 
tinues to  exist,  and  the  same  title ;  that  therefore, 
it  is  submitted,  complies  with  the  intention  of  Par- 
liament; for  it  is  not  easy  surely  to  deny  that  if 
several  joint-tenants  combined  to  grant  one  lease,  that, 
during  the  whole  time  of  the  demise,  would  be  a 
holding  under  one  landlord,  within  the  meaning  of  the 
words,  though  the  numbers  of  the  joint-tenants  might 
have  been  all  the  time  on  the  decrease  by  death.  Thea 
no  prejudice  can  happen  to  the  tenant,  as  to  accruing 
'  rent,  from  his  having  notice  of  the  assignment  of  the 
'reversion;  for  by  4*  Ann.  c.  16,  s.  9,  this  is  provided 
for.  There  is  another  point  The  first  proviso  of  the 
section  in  question  is, — ^'  Provided  that  no  such  person 
shall  be  so  registered  in  any  year,  unless  he  shall  have 
occupied  such  premises  as  aforesaid,  for  twelve  calendar 
months  next  previous  to  the  last  day  of  Jtdy  in  such 
year.**  Here  it  is  suggested  that  the  right  to  be  regis- 
tered continues  to  exist,  notwithstanding  a  change  of 
landlord ;  all  that  is  required  of  the  tenant  is,  that  he  is 
to  occupy  such  premises  as  aforesaid. 
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Coleridge  for  the  respondent.  The  Statute,  by  the 
words  used  in  the  27th  section,  makes  it  clear  that  the 
question  is  whether  the  claimant  occupies  under  the 
same  landlord  during' the  year,  in  order  to  his  qualifying 
for  being  put  on  the  Register.  Would  it  have  been  con- 
tended to  be  enough,  if  the  claimant  had  originally  taken 
these  two  plots  of  land,  one  from  the  present  assignor 
and  the  other  from  the  assignee,  and  that  his  necessary 
occupation,  during  the  year  following,  would  have  been 
an  occupation  under  the  same  landlord.    But  if  such 
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taking,  in  the  first  instance,  would  not  have  entitled,  at 
the  end  of  the  twelve  calendar  months,  to  be  on  the  Regis- 
ter, then  it  is  submitted  that  the  conveyance,  occurring  in 
the  middle  of  the  year,  is  equally  fatal  to  the  claimant,  since 
by  the  27th  section,  the  voter  must  occupy,  for  the  twelve 
months  continuously,  under  the  same  landlord.  It  would 
not  have  made  any  difierence  that  originally  there  would 
have  been  an  identity  of  title  to  the  land  as  suggested. 
Then  the  proviso  is  that  he  is  to  occupy,  during  the 
twelve  months,  to  enable  him  to  be  registered,  in  the  same 
manner  as  it  is  required  in  order  to  enable  him  to  vote. 
The  Act  says,  in  the  former  part  of  the  section,  you  may 
vote  for  several  plots,  &c.  of  land,  making  up  the  requi- 
site amount  of  rent,  provided  you  hold  under  the  same 
landlord ;  but  still,  it  is  said  by  the  other  side,  that  if  a 
tenant  coming  in  under  one  landlord,  who  afterwards 
conveys  away  part  of  the  reversion,  holds  fi-om  that  time 
under  two  landlords,  nevertheless  he  may  be  said — for  the 
purposes  of  this  act,  he  may  be  said— to  hold  during  the 
twelve  months  under  the  same  landlord. 


[Byles,  J.  How  would  it  be  if  three  co-parceners  or 
tenants  in  common  demise,  at  one  rent  —would  they  be 
"  the  same  landlord  ?"] 


I  apprehend  that  a  person  holding,  under  tenants  in 
common,  would  be  considered  to  hold  under  several 
landlords.  Put  the  case  of  a  tenant  occupying,  for  ten 
years,  after  the  reversion  has  been  conveyed  away,  is  he 
occupying  under  the  same  landlord  as  he  was  occupying 
under  when  the  assignment  was  made  ?  Joint  tenants, 
unless  they  hold  per  mie  et  per  tout,  must  be  considered 
as  separate  landlords.     What  is  contended  is,  that  as  the 
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holding,  if  it  had  been  from  its  origin  in  the  state  it 
now  is  in,  would  not  have  conferred  a  vote,  so  neither  " 
will  it  now.  Where  is  the  line  to  be  drawn  ?  If,  for 
a  year  or  five  years  or  ten,  after  the  assignment,  the 
tenant  is  still  to  be  held  to  occupy  under  the  same 
landlord,  why  is  not  the  same  rule  good  for  all  time  ? 

[Byles,  J.  There  may  be  a  distinction,  between  the 
case  of  two  tenants  in  common  demising,  by  different 
demises,  and  joining  in  one  demise] 

This  clause  was  intended,  by  the  Legislature,  as  a  con- 
cession to  voters,  that  if  they  held  under  one  and  the  same 
landlord,  in  the  same  borough,  they  might  vote,  though 
the  property  was  not  a  single  property.  Can  it  be  said 
here  that  the  claimant  held  all  of  the  property,  which 
qualified  him  to  vote,  under  the  same  landlord  for  the  re- 
quired period  ?  The  assignor  and  assignee  appear  to  be 
father  and  son,  it  is  true,  but  that  does  not  alter  the  prin- 
ciple, from  what  it  would  be,  in  the  case  of  two  strangers. 

[Williams,  J.  The  consequences  would  be  serious  of 
holding,  as  it  is  suggested,  for  the  appellant,  that  we 
ought  to  do.  For  instance,  if  the  landlord  mortgages, 
pending  the  term,  the  right  to  vote  is  gone. 

Crowder,  J.  Still  if  the  words  are  so  distinct  that  we 
cannot  help  seeing  that  to  be  the  meaning,  we  must  con- 
strue them  so,  whatever  be  the  consequences.] 
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The  premises  must  be  held  under  the  same  landlord : 
the  Statute  does  not  say  under  the  same  reversion.     It  is 
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simply  a  question  of  rent  The  Attornment  Act  of  Amu 
protects  the  tenant,  as  to  the  payment  of  his  rent.  The 
purchaser  has  a  right  to  the  reversion  of  this  property, 
and,  I  should  apprehend,  a  right  to  recover  for  use  and 
occupation;  whether  he  may  distrain  or  not  might  be 
questionable. 

[Williams,  J.  If  you  are  right,  it  would  be  an  eqnally 
invalid  vote  if  the  assignment  were  to  take  place,  on  the 
360th  day  of  the  twelve  months'  period  of  the  occupation. 
The  new  landlord  could  only  maintain  use  and  occupa- 
tion for  the  remainder  of  the  term.] 


Certainly ;  I  say  so. 
of  the  section  in  effect. 


I  submit  that  is  the  clear  intent 


[Williams,  J.  In  Mortimer  v.  Preedy  (a),  Parke,  B., 
intimated  a  doubt  whether  the  assignee  of  the  reversion 
could  recover,  in  use  and  occupation,  against  the  lessee 
under  a  parol  demise,  for  the  occupation  which  took 
place  before  the  assignment  of  the  reversion.] 

From  the  moment  of  the  execution  of  the  conveyance, 
the  occupation  of  the  land  is  by  permission  of  the  as- 
signee, and  there  is  an  implied  contract,  for  use  and 
occupation,  between  the  lessee  and  him. 

The  cases  of  Capell  v.  Overseers  of  Aston,  and  Bur- 
ton  V.  The  same  (i),  and  also  Collins  v.  Town  Clerk  of 
Tewkesbury  (c),  throw  some  light  on  this  subject  In 
Rogers  on  Elections  (d),  it  is  said  on  this  section,  **  This 
restriction  may  enable  a  landlord  to  deprive  a  tenant, 


(a)  SA£.^W,  605. 

(h)  2  lMt%».  Reg,  Cos.  14S,  \6l. 


(c)  2  Lutw.  Reg,  Cat,  219. 
{d)  Pag«  <1  (eifit.  It57> 
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occupying  two  tenements  of  him,  of  his  vote,  for  if 
he  choose,  in  the  course  of  the  year,  to  dispose  of 
one  of  the  tenements  held  by  the  voter,  the  latter  would 
not  occupy  as  tenant  under  the  same  landlord."  Here 
the  landlord  did  so ;  and  the  case  which  Rogers,  who 
supposes  that  the  tenant  occupied  at  one  rent,  puts, 
has  arisen.  There  is  no  point  at  which  the  Court  can 
draw  the  line  when  the  tenant  occupies  under  one  land- 
lord, or  under  another,  except  as  intimated  above,  at  the 
moment  when  the  conveyance,  passing  the  property,  is 
executed.  It  would  be  the  law,  according  to  the  argu- 
ment of  the  odier  side,  that  the  tenant  would  retain  his 
vote  whatever  number  of  mesne  assignments  might  have 
occurred  previous  to  the  Revising  Court  It  would, 
however,  surely  be  contrary  to  common  sense  to  hold 
that  the  tenant  had  been  holding,  all  the  time,  under  the 
same  landlord,  within  the  meaning  of  the  Statute.  It  is 
contended  that  this  is  a  holding  under  two  separate  land- 
lords, and,  therefore,  the  claimant  does  not  hold  under 
the  same  landlord  within  the  meaning  of  the  section,  and 
consequently  ought  not  to  be  on  die  Register. 


1859. 

Smerdon 

V. 

Tucker. 
French 

V. 

Tucker. 

BiCKLBY 
V. 

Tucker. 


Karslake  in  reply.  My  friend  has  stated  Mr.  Rogers* 9 
opinion  on  this  question,  which  now  for  the  first  time 
comes  before  this  Court,  in  a  specific  shape,  for  decision* 
In  no  other  report  of  the  case  of  Burton  v.  The  Over-- 
seers  of  Aston,  except  in  that  of  Lutwyche(a),  do  I  find 
these  words  attributed  to  Maule,  J :  '^  Do  not  the  words 

*  occupied  therewith  by  him,  as  tenant,  under  the  same 
landlord,'  mean  something  ?    The  words  *  therewith'  and 

*  under  the  same  landlord'  require  an  identity  of  the  per- 

(a)  See  2  Lutw,  Reg,  Cm.  154. 
VOL.  I.      K.  O.  D  D 
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1859. 
Smsrdon 

V. 

Tucker. 
Fkbnch 

TUCKBR. 

BiCKLET 
▼. 

Tucker. 
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son  under  whom  he  holds  as  tenant"  But  that  was  not 
tlie  question  to  be  decided  in  that  case ;  the  real  question 
there  was  whether,  under  the  Statute,  land  occupied,  by 
a  party  as  owner,  within  a  borough,  can  be  united  with  a 
house,  &C.  occupied  by  him  as  tenant,  although  not  in 
any  manner  connected  with  it,  within  the  same  borough, 
so  as  to  give  a  vote  for  the  county.  My  friend,  at  one 
time,  allowed  that  if  this  was  a  demise  by  joint  tenants 
then  he  would  have  allowed  that  the  joint  tenants  made 
but  one  landlord ;  but  afterwards  he  materially  detracted 
from  the  eflfect  of  that  admission,  for  he  said,  that  if  the 
landlord  was  not  one  and  the  same  individual  throughout 
the  whole  time,  it  would  not  be  a  holding  for  the  re- 
quired period,  under  the  same  landlord,  within  the 
meaning  of  the  Act  That  is  at  variance  with  the  former 
admission;  for  that  would  have  gone  to  the  extent  of 
saying  that  a  single  surviving  joint  tenant  out  of  several 
would  have  been  ^^the  same  landlord;'*  while  the  last 
assertion  would  have  excluded  the  case  of  an  heir  suc- 
ceeding to  the  original  lessor,  pending  the  twelve  months, 
though  the  surviving  joint  tenant  takes  just  the  same 
description  of  estate  that  an  heir  takes.  The  question 
is,  whether  the  construction  which  the  appellant  seeks 
to  put  on  the  words,  ^*  under  the  same  landlord,**  will  be 
considered  by  the  Court  too  fiur  strained  or  not  We 
say  that,  by  the  words  **  under  the  same  landlord"  you 
are  not  confined  to  the  same  person, 

French,  Appellant; 
Tucker,  Respondent 

The  £u;ts  of  this  case  were  stated  to  be,  in  material 
points,  the  same  as  in  the  former. 
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BiCKLEYj  Appellant ; 
Tucker,  Respondent 

In  this  case  the  distinction,  in  the  facts,  from  those  in 
the  former  cases,  was  that  the  objector,  Tucker,  had 
given  the  claimant  notice  to  quit  all  the  premises  at 
Christmas,  1869. 

Cnr.  adv.  vuU. 


1859. 

Smerdon 

V. 

Tucker. 
French 

V.   . 

Tucker. 

BiCKLBT 
V. 

Tucker. 


Erli^^  C.  J.,  now  delivered  the  judgment  of  the 
Court.  In  this  case  the  question  was,  whether  the  voter 
was  qualified,  under  sect  27,  by  the  occupation  of  a 
house  with  land,  under  the  same  landlord.  The  premises 
were  demised  to  him  by  the  same  landlord,  so  that  his 
qualification  was  inchoate.  But,  in  the  course  of  the 
year  of  occupation,  the  landlord  sold  the  reversion,  in 
a  part  of  the  premises,  to  a  third  person ;  so  tha(^  in  one 
sense,  the  reversion  was  not  in  the  same  landlord  during 
the  whole  year ;  and  because  the  occupation  was,  in  this 
sense,  not  under  the  same  landlord,  it  was  contended 
the  qualification  was  destroyed.  But  we  are  of  a  con- 
trary opinion,  thihking  that  the  requisitions  of  the  Statute 
have  been  substantially  fiilfilled.  It  seems  to  us  that 
the  taking,  firom  the  same  landlord,  of  premises  of  suffi- 
cient value,  is  the  principal  test  relied  on  by  the  Legis- 
lature: if  he  so  takes  the  premises,  as  long  as  he 
continues  to  hold  under  that  taking,  he  holds  upon  the 
same  terms ;  and  the  reversion,  whether  severed  or  not, 
as  to  his  interests,  is  the  same  reversion.  The  Statute 
does  not  express  that  a  change  of  landlord,  during  the 
year,  would  destroy  the  qualification ;  and  we  do  not 


No9.  24. 
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1859.  gather  firom  the  context  diat  the  Le^slature  had  any 

Smerdo'n  ®^^^  intention.     If  an  assignment  of  a  part  of  die  re- 

.  ^'  version  would  disqualify,  it  is  obvious  that  the  power 

French  might  be  used  to  prevent  the  free  exercise  of  the  right 

Tucker.  o{  voting,  and  to  defeat,  in  many  cases,  the  intention  of 

BicKLET  the  tenants  in  taking  the  premises.    The  appeal  is  there- 

Tucker.  fore  allowed,  and  the  decisions  of  the  Revising  Barrister 
reversed  in  all  the  three  cases. 

Decisions  reversed. 


CASES 

ARGUED  AND  DETERMINED 


IN  THE 

COURT  OF  COMMON  PLEAS 

UNDER  THE  STAT.  6  VICT.  c.  18, 

IN 

MICHAELMAS  TERM, 

IN  THE 

TWENTY-FOURTH  YEAR  OF  QUEEN  VICTORIA. 


BuLMER,  Appellant ;  Norris,  Respondent. 

n^HE  following  case  was  stated  by  the  Revising  Bar- 
rister:— At  a  Court  held  at  Otley^  in  the  West 
Riding  of  the  county  of  York^  before,  &c., 

Thomas  Brown  claimed  to  vote  in  respect  of  a  certain 
freehold  mill  and  premises,  situate  in  the  township  of 
Yeadon,  in  the  polling  district  of  Otley  aforesaid,  in  the 
said  Riding,  in  the  following  form : — 


I860, 


Name. 

Abode. 

Nature  of  Qualifleatlon. 

Thomas  Brown 

Wett  Hall, 
YeadoH 

Share  in  freehold  mill 
and  tenements 

Albirt  Mill. 

The  freehold  premises,  in  respect  of  which  the  said 
Thomas  Brown  claimed  to  vote,  were  the  property  of  a 
joint-stock  company,  incorporated  under  the  provisions 
of  the  Joint^Stock  Companies  Acts,  1866,  1857.  The 
claimant  was  a  shareholder  in  the  said  company,  and 
had  40s.  a  year,  in  respect  of  his  shares,  arising  out  of 
the  said  freehold  premises. 

YOU  U      K.G.  B  B 


Nov.  15,  26. 

Where  a  joint- 
stock  company 
duly  regis- 
tered holds 
freehold  lands, 
the  sharehold- 
ers have  no  in- 
terest in  the 
lands  entitling^ 
them,  or  any  of 
them,  to  vote 
for  the  county 
wherein  the 
lands  lie. 

A  resolution 
of  the  House 
of  Commons 
has  no  effect  to 
exclude  from 
ei\jovment  of 
the  minchise 
of  voting  any 
person  or  class 
m  whom  the 
right  is  already 
vested  by  Sta- 
tute. 
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1860.  On  the  part  of  the  respondent,  it  was  contended  that 

I  members  of  a  corporation  aggregate,  or  of  any  associa- 

▼•  tion  of  persons  incorporated,  having  a  perpetual  succes- 

sion and  a  common  seal,  with  power  to  hold  lands  under 
the  provisions  of  the  Joint-Stock  Companies  Acts,  1856, 
1857,  are  necessarily  incapacitated  from  voting  at  elec- 
tions, and  that  the  name  of  the  said  Thomas  Brown 
ought  therefore  to  be  expunged. 

Being  of  that  opinion,  the  Barrister  disallowed  the 
claim. 

Nov.  15.  West  for  the  appellant.     The  decision  is  wrong.     On 

what  ground  is  it  that  freehold  votes  for  counties  de- 
pend ?  Originally  every  freeholder  voted.  Hitherto 
members  of  corporations  aggregate,  it  is  true,  have  not 
been  allowed  to  vote  in  respect  of  their  shares  or  pro- 
portional part9  in  the  freehold  property  of  the  body 
politic;  but  this  exclusion  from  the  enjoyment  of  a 
prima  fade  right  does  not  rest  on  any  decisions  of  the 
Courts  of  law.  Its  origin  cannot  be  traced  higher  than 
a  resolution  of  a  committee  of  the  House  of  Commons. 
The  question  resolves  itself  into  thisi^On  what  is  it 
that  freehold  votes  for  counties  depend?  Originally 
every  freeholder  had  a  vote  for  a  member  of  Parliament 
for  the  county.  Afterwards  the  franchise  was  restrained 
by  enactment.  The  first  Statute  passed  for  this  purpose 
wi^s  10  Hen^  6,  c.  2,  restricting  the  choosers  pf  knights 
to  ^erve  in  P{^rliament|  for  cQu^tie8,  to  peopU  dwelling 
and  resis^nt  in  the  same,  having  a  freehold  of  40«*  by 
the  year  at  least  above  all  ch^rges^i  within  the  same 
county,  where  any  such  chooser  will  meddle  with  any 
such  election.  The  condition  of  ''  dwelling  and  resiant 
in  the  same"  was  repealed  14  Geo.  3^  c«  $8^    Then  the 
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Reform  Act,  2  Will.  4,  c.  45,  s.  26,  made  possesision,  for        1860. 

a  fixed  period,  of  the  property  in  respect  of  which  the       Bulmer 

rote  was  claimed,    and    also   registration,    necessary.      Nolkii. 

Beyond  these  there  appear  to  be  no  statutory  restraints 

on  the  right  of  freeholders  to  vote.     Whence,  then,  has 

been  derived  the  restriction  which  excludes  members  of 

corporate  bodies  from  voting  in  respect  of  their  respec-^ 

tive  proportions  of  the  freehold  estate  vested  in  the 

&ggr^g<^to  body?  The  general  proposition  is,  that  which 

is  found  fo  the  resolution  of  a  Committee  of  Privileges 

of  the  House  of  Commons  of  the  year  1624,  and  of 

which  Mr.  Glanmlle  was  chairman.  The  report  appears 

in  1  Comm.  Journ.,  May  28, 1624,  p.  798,  and  on  it  the 

House  of  Commons  resolved,  that  '^  members  of  colleges, 

halls,  or  corporations  at   large,  not  having  freehold, 

saving  in  right  of  their  colleges  or  corporations,  ought 

not  to  have  voice  in  elections.**    That  appears  to  be  the 

foundation  for  the  practice  of  excluding  members  of 

corporations,  holding  freehold  lands,  from  the  franchise 

of  voting.    The  House  also  passed,  at  the  same  time, 

anotlier  resolution,  to  the  eflfect,  as  it  appears,  that  par* 

sons  and  vicars  that  have  no  other  freehold  but  glebe 

lands  ought  not  to  have  voice  in  elections  (a).     But  as 

early  as  the  Rump  Parliament  this  was  no  longer  acted 

on,  and  reetore  and  vicars  certainly  voted  in  respect  of 

their  glebes  in  the  reign  of  Charles  IL     Dallon,  who 

wrote  about  1684,  says  (On  Sheriffs,  c.  92,  ''  KnighU 

of  the  Parliament,"  p.  334),  that  by  the  **  common  law, 

all  freemen  of  England  bad  a  voice  in  the  election  of 

these  knights  within  the  counties  where  they  dwelt. 

But  now  by  these  Statutes  of  8  Hen.  6  and  10  Hen.  6, 

they  are  restrained  to  such  as  have  40*.  freehold  per 

(a)  See  2  HaUam,  Conttit,  Hmtary,  iOS,  uoU,  3rd  edi/. 

ee2 
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I860.       anaum  within  the  county,  kc"    That  resolution,  there- 
_  fore,  is  out  of  the  question,  but  the  first  has  been  sup- 

nl*.!.  ported  by  other  decisions  of  committees  of  the  House  of 
Commons;  Cases  of  Rev.  W.  JBell,  Prebendary  of  Wiesi- 
minster,  and  the  Rev.  John  WingjUld  (a) ;  The  Twelve 
Vicars  of  Hereford's  Case(b).  In  Rogers's  Law  of 
Elections,  p.  37,  9th  edit,  it  is  said  to  be  ''  difficult  to 
understand  the  principle  on  which  individuals,  who  are 
members  of  corporations  aggregate,  are  disabled  from 
voting  in  right  of  the  interest  they  possess  as  membera 
of  corporate  bodies.  The  disability  cannot  arise  out  of 
the  tenure  by  which  they  hold,  because  such  would  also 
apply  to  corporations  sole,  nor  can  any  valid  objection 
be  found  in  the  circumstance  that  they  do  not  hold  their 
interest  in  severalty,  because  such  would  also  exclude 
joint  tenants,  tenants  in  common,  and  coparceners.'* 
This  view  is  adopted  in  Elliott  on  Registration,  pp.  16, 
17,  18,  and  in  Warren  on  Parliamentary  Election  Law, 
p.  71.  The  same  is  laid  down  in  Sewell  on  the  Regis- 
tration of  Voters.  It  is  possible  that  West  v.  Robson{e) 
may  be  cited  on  the  other  side,  respecting  a  claim  by 
the  Fellows  of  Lincoln  College,  Oxford,  to  vote  on  the 
ground  of  an  interest  in  land  enjoyed  by  them  under  a 
devise,  but  the  decision  there  turned  on  the  proportional 
value  being  less  than  40^^  a  year  for  each  claimant. 
Then  the  case  of  Heath  v.  Haynes  (d)  was  a  question  of 
a  borough  qualification.  But  in  Simpson  v.  TTttttn- 
son  {e)  the  beadsmen  of  Burghley  Hospital  were  held,  in 
this  Court,  to  be  entitled  to  be  registered  in  respect  of 
the  hospital  property;  though,  it  is  true,  the  body  had 

(a)  2  Peckw,  El.  Cat.  113.  {d)  Keane  4^  Cfra.  Reg.  Qu,  99, 

(6)  Heffw.  County  EL  Cos.  117.  («)  1  Lutw.  Reg.  Cat.  5,  163. 

(c)  JteaiM  4-  Gra.  Reg.  Cat.  141. 
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no  common  seal,  and  it  was  held  that  a  legal  foundation        I860, 
of  the  hospital  might  be  presumed  not  necessarily  incor*      Bulmbr 
porating  them.     The  claimants  here  are  within  Baxter      norrii. 
V.  Newman^  (the  case  of  the  Fulling  Mill  (a),)  and  as 
much  entitled  to  vote  as  the  parties  there  were. 

[Bylbs,  J.  That  was  the  case  of  a  partnership;  this 
is  a  joint-stock  company,  incorporated  under  the  Joint- 
Stock  Companies  Acts,  differing  in  this,  from  the  former 
description  of  body,  that  in  a  partnership  there  cannot 
be  a  new  member  introduced  without  the  consent  of  all ; 
in  a  joint-stock  company  incorporated  there  may.] 

The  Joint-Stock  Companies  Acts,  passed  for  the  pur- 
poses of  trade,  had  no  intention  of  depriving  of  its  fran- 
chise the  land  which  might  thereafter  come  into  the 
possession  of  such  bodies.  According  to  the  other  side, 
all  land  coming  into  the  hands  of  such  bodies  will  be, 
as  long  as  it  remains  with  them,  wholly  unrepresented. 
This  is  not  the  case  of  parties  claiming  to  vote  in  respect 
of  an  annuity  or  rent-charge  issuing  out  of  land,  for 
which  voting  is  prohibited  by  3  Geo.  3,  c.  24 ;  and  if  it 
was,  that  Statute  is  repealed,  its  provisions  being  de- 
clared unnecessary  by  the  Registration  Act,  6  &  7  Vict. 
c.  18,  s.  72.  Here,  as  in  Baxter  v.  Newman^  that  the 
claimants  took  no  legal  interest  in  the  real  property  may 
be  admitted ;  but  here  also,  as  in  that  case,  the  freehold 
land  of  the  body  was  purchased  with  the  money  contri- 
buted by  the  several  claimants  and  by  other  share- 
holders, and,  being  vested  in  the  corporate  body  of  the 
registered  company,  is  in  the  same  position  as  if  con- 
veyed to  trustees  "  unto  and  to  the  use  of  them,  their 

(a)  1  Lutw.  Reg.  Cat.  287. 
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1860.  hem  and  asBignSy  abgolutely/'  as  was  the  case  there. 
BoLME*  "The  only  question  then  is,"  in  the  language  of  the 
NoBBXB.  judgment  there,  **  whether  the  claimants  take  such  an 
equitable  interest  in  the  realty  as  will  by  law  give  tbem 
a  right  to  Tote;*'  for,  under  the  provisions  of  the  Statutes 
7  &  8  Will.  3,  c.  26 ;  18  Geo.  2,  c.  18;  2  WUL  4,  c.  45, 
and  6  &  7  Vict.  c.  18,  s.  64,  a  person  seised  in  equity  is 
to  have  the  same  right  to  vote  as  if  he  had  the  seisia  in 
law  of  a  freehold  estate  to  the  value  of  40«.  by  the  year, 
according  to  the  provisions  df  the  Statute  8  Hen.  6,  c.  7. 
Here  the  shareholders,  it  is  contended,  take  such  an 
equitable  interest  each  in  the  realty  as  confers  on  them 
that  right  of  voting. 

Manisttff  Q.G.,  eontrd.  Up  to  the  present  moment 
the  general  proposition  has  not  been  doubted,  that  mem- 
bers of  common  law  corporations  aggregate  are  not 
entitled  to  vote  for  county  members  in  respect  of  their 
aliquot  parts  of  the  real  estate,  of  freehold  tenure,  which 
may  be  held  by  the  corporation  in  the  county  j  and  my 
friend  has  not  shown  anything  to  distinguish  the  situa- 
tion of  members  of  joint-stock  companies,  constituted 
under  the  Acts  of  Parliament,  from  members  of  ordinary 
corporations,  in  this  respect. 

[Eblb,  G.  J.  In  fact,  Mr.  West  is  asking  us  for  a 
revision  of  the  law  which  has  been  established  and  acted 
upon  for  centuries.] 

The  nature  of  a  corporation  aggregate  makes  it  im- 
possible that  each  of  the  members  can  have  such  a 
seisin  in  the  freeholds  vested  in  the  body  as  gives  a 
right  of  this  nature.     Grant  on  Corporations,  pp.  I — 6, 
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to  which  I  beg  to  call  attention,  explains  this.  He  says :  I860. 
"  A  corporation  may  be  seised  in  fee  of  the  freehold,  but  bolmeii 
in  such  case  each  corporator  is  not  seised  in  fee  of  the  i^ok'rh. 
land,  or  of  any  portion  of  it ;  the  entire  inheritance  is  in 
the  corporation,  which  is  something  abstract  from  the 
body  of  existing  corporators,  and  resides  and  is  in- 
vested in,  and  'stands  apon'  that  body  and  their  sue* 
cessors  for  ever.'*  There  is  nothing  like  such  an  interest 
as  in  Baxter  v*  Newman,  The  general  principles  on 
which  a  corporation  holds  land  will  be  found  well  stated 
in  the  earlier  pag^s  of  Mr.  Grant's  work,  and  those 
principles  are  wholly  opposed  to  the  idea  of  single  cor^ 
porators  voting  in  respect  of  shares  in  the  land  of  the 
body.  This  is  a  shifting  body ;  how  and  when  can  it 
be  said  that  a  freehold  vests  in  each  Individual  ?  There 
is  no  conveyance  to  pass  it;  no  transfer ;  yet  a  freehold 
in  general  cannot  pass  without  some  solemn  proceeding. 
In  the  case  of  a  partnership  by  deed,  where  the  body 
had  real  property,  it  would  be  vested  in  trustees,  and 
must  be  vested  in  them  by  deed«  But  a  corporation  is 
only  an  abstraction,  it  cannot  vote ;  and  the  members 
of  it,  who  have  no  interest  in  the  realty  vested  in  them, 
cannot  vote.  It  is  merely  in  consequence  of  land 
coming  into  the  hands  of  a  corporate  body  that  it  can- 
not be  represented  by  a  vote ;  but  that  has  always  been 
the  case  for  centuries,  in  case  of  land  coming  into  the 
hands  of  a  municipal  corporation.  If  this  claim  were 
allowed  it  must  be  allowed  in  the  case  of  railway  com- 
panies, the  result  of  which  not  improbably  would  be, 
that  you  would  give  a  vote  to  each  member  of  the  com« 
pany  for  each  county  through  which  the  railway  passed. 
Again,  if  it  were  to  be  decided  that  these  claimants  had 
a  right  to  vote,  must  it  not,  consequently,  be  conceded 
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1R60.  ^o  them  that  they  have  the  right  to  deal  each  with  a 
BvLUER  certain  portion  of  tlie  land  of  the  body,  and  in  any  other 
NoKRii.  ^"y  ^^^^  *  person  seised  in  fee  may  do?  But,  why 
should  a  joint-stock  company,  incorporated,  be  distin- 
guished from  any  other  corporation?  there  being  no- 
thing in  the  Joint^Stock  Companies  Acts  to  distinguish 
them  in  this  respect,  or  in  any  other  respects,  as  regards 
general  purposes.  There  is  nothing  in  those  Acts  to 
show  that  these  bodies,  when  registered,  hold  lands  oq 
any  other  terms  than  other  corporations*  To  interpret 
those  Statutes  otherwise  would  be  to  attribute  to  the 
Legislature  the  intention  of  enacting  provisions  in  con- 
travention of  the  Statutes  of  Mortmain.  A  joint'Stock 
company,  upon  its  registration,  becomes,  it  is  submitted, 
a  corporation  to  all  intents,  as  much  as  any  other  cor- 
poration created  by  statute  or  charter,  and  the  corpora- 
tors have  no  shares  in  the  real  property,  though  they 
have  shares  in  the  profits  which  may  result  from  that 
property. 

In  JBligk  v.  JBreni  (a),  a  case  which  was  very  deeply 
argued,  the  Lord  Chief  Baron  explains  the  matter  thus : 
"If  a  joint-stock  company  purchase  property,  each 
individual  shareholder  has  an  interest  in  it;  but,  the 
moment  the  company  becomes  a  corporation,  the  cor- 
poration has  the  property  in  trust  for  the  individuals. 
That  proceeds  on  the  principle,  that  a  man  cannot  be 
trustee  for  himself;"  and  Parke,  B.,  adds,  "The  diffi- 
culty arises  from  confounding  the  corporation  with  the 
persons  who  take  the  profits :  those  persons  have  no 
right  to  anything  but  the  profits." 

[Btlbb,  J.    That  was  the  case  of  a  corporation, 

(a)  2Y.^Col  Etch.  Eq.  2S0. 
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whose  charter,  issuing  under  the  powers  of  an  Act  of  1860. 
Parliament,  gave  general  powers,  making  it  a  corpora-  Bulmbr 
tion  for  all  purposes.]  Norrii. 

It  is  submitted,  that  it  merely  gave  the  powers  proper 
to  enable  the  body,  which  was  '^The  Governor  and 
Company  of  the  Chelsea  Waterworks,"  to  carry  on  the 
waterworks.  In  the  cases  of  Baxter  v.  Newman,  or 
Baxter  v.  Brown,  as  it  is  called  in  7  M.  &  Gra.  198, 
the  parties  had  a  resulting  trust  in  their  favour,  and  the 
principles  which  governed  that  case  stood  in  the  mid- 
way between  rights  of  individuals  and  those  which 
belong  to  aggregate  bodies  incorporated.  Here  these 
claimants,  I  contend,  cannot  be  differenced  from  any 
other  corporators,  the  members  of  ordinary  corporations. 
By  19  &  20  Vict.  c.  47,  s.  13,  the  shares  in  all  registered 
companies  shall  be  personal  estate.  They  are  not  to  be 
estimated  as  of  the  nature  of  real  estate. 

West  in  reply.  My  friend  has  laid  down  no  princi- 
ples on  which  to  support  his  case. 

[Erle,  C.  J.  He  says  that  persons  are  eligible  to 
vote  who  have  40*.  a  year  in  fee  that  they  are  seised  of. 
That  is  his  principle.  You  showed  the  original  prin- 
ciple to  be,  that  every  freeholder  had  the  franchise.] 

The  evil  which  my  friend  apprehends  from  the  conse- 
quence of  this  corporation  being  a  fluctuating  body,  and 
subject  to  alteration  as  to  the  composition  of  its  mem- 
bers from  the  passage  of  time,  does  not  apply  here; 
because  it  could  only  be  when  the  member  ceased  to 
belong  to  the  company,  and  to  own  a  share  in  it,  that 
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I860.       be  woaM  loae  his  right  to  rote.    The  very  passage  that 

BoLMBR      my  friend  has  cited  from  Lord  AbtMffer^  in  BEgJk  ▼. 

NoRKit«      Brenif  was  cited  by  Martin,  B,,  when  ni  the  bar,  in  the 

argument  in  Baxter  ▼•  Newman,  to  prove   that  the 

parties  there  had  the  right  to  vote  individually. 

Cur.  adv.  vulL 


No9.2e.  KsATiNOy  J.|  now  delivered  the  judgment  of  the 

Court.  In  this  case  T/wmas  JBulmer  claimed  to  vote 
for  the  West  Riding  of  the  county  of  York,  in  respect 
of  a  quali6cation  described  as  *'  share  in  freehold  mill 
and  tenements/'  and  the  Revising  Barrister  found  the 
claimant  was  a  shareholder  in  a  jointnitock  company, 
incorporated  nnder  the  provisions  of  the  Joint-Stock 
Companies  Acts,  1866,  1867,  and  that  he  had  40«. 
a-year  in  respect  of  bis  shares  arising  out  of  a  certain 
freehold  mill  and  premises.  It  was  objected  that  the 
shares  in  a  company,  incorporated  under  the  provisions 
of  the  Joint-Stock  Companies  Acts,  did  not  confer  upon 
the  holder  a  right  to  vote  in  respect  of  the  lands  held 
by  the  corporation,  and  the  Revising  Barrister  decided 
against  the  claim.  We  think  be  was  right.  Tbe 
Joint-Stock  Companies  Act,  19  &  20  Vict.  c.  47,  s.  13, 
provides,  that,  upon  the  incorporation  of  the  company 
being  certified  by  the  registrar,  the  shareholders  ''  shall 
thereupon  be  a  body  corporate  by  tbe  name  prescribed 
in  the  memorandum  of  association,  having  a  perpetual 
succession  and  a  common  seal,  with  power  to  hold 
lands,  but  with  such  pecuniary  liability  on  the  part  of 
the  shareholders  as  is  hereinafter  mentioned ;"  and  by 
tbe  l&th  section  of  the  same  Act,  it  is  enacted,  that 
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**  the  shares  bo  idsaed  shall  be  pergonal  estate,  and  shall  i860, 
not  be  of  the  nature  of  real  estate."  It  being  thus  pro-  bulmbr 
vided  that  the  lands  shall  be  held  by  the  corporation,  norkis. 
and  that  the  shares  shall  be  personal  property,  and  not 
in  the  nature  of  real  property.  We  are  of  opinion,  that 
a  shareholder,  as  such*  can  ha?e  no  freehold  estate, 
legal  or  equitable,  in  any  lands  so  held  by  the  corpora- 
tion, and  that  his  rights  are  confined  to  a  proportionate 
share  in  the  profits  of  the  company.  This  opinion, 
which  seems  to  us  so  entirely  consistent  with  the  legal 
constitution  of  a  corporation,  and  the  distinction  between 
a  corporate  body  and  its  individual  members,  is  fully 
sustained  by  the  authority  on  the  subject.  In  Bligh  v. 
Brent,  it  was  clearly  laid  down,  that,  in  a  joint^stock 
company  incorporated  by  Act  of  Parliament,  the  share* 
holders  are  entitled  to  no  direct  interest  in  the  land  held" 
by  the  corporation ;  that  no  part  of  the  realty  is  held 
in  trust  for  them,  but  that  all  they  are  entitled  to  is, 
that  the  property  held  by  the  corporation  shall  be  used 
to  create  profits,  in  which  they  have  a  right  to  par<« 
ticipate  rateably,  according  to  the  number  of  their 
shares.  This  case  was  recognized,  and  the  principle  of 
its  decision  acted  on,  in  Hilton  ▼.  Giraud{a)t  and  has 
never  been  departed  from  in  any  of  the  subsequent 
cases.  The  decisions  on  the  Mortmain  Acts  all  proceed 
on  similar  principles,  SparKng  ▼.  Parker  (b);  Walker  ▼. 
Milne  (c).  In  Myers  v.  Perigal  (d),  this  Act  held,  that 
shares  in  a  banking  company,  where  the  real  estate  was 
vested  in  trustees,  and  the  shareholders  entitled    to 


(a)  IDeCfSfm,  183  ;  S.C.l\  (c)  U  Beav.  507  i  S.  C.  13  /air. 
Jur.  838.  938. 

(b)  9  Bern.  450;    S,  C.  10  Jur.  (d)  11  C.  B,  90;  S.  C.  16  Jur, 
448.  1118. 
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1860.  profits  only,  were  not  within  the  Mortmain  Acts,  and 
fiuLMKE  ^^^^  decision  was  acted  on  by  Lord  St.  Leonards  (a). 
NoEExs.  '"^  Watson  V.  Spratley  (b\  the  question  arose,  whether 
shares  in  a  mine,  conducted  by  a  joint-stock  company 
on  the  cost-book  principle,  were  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauds,  and 
although  the  Court  was  divided  as  to  whether  the 
opinion  of  the  jury  should  have  been  taken  on  the  facts 
of  the  case,  yet  all  the  Judges  agreed  that  the  distinc- 
tion thus  stated  between  the  corporation  and  its  mem- 
bers in  a  joint-stock  company,  incorporated  by  Act  of 
Parliament,  in  respect  of  lands  held  by  the  corporation, 
was  well  established.  We  were  pressed  during  the 
argument  by  the  case  of  Baxter  v.  Newman^  decided  by 
this  Court  There  partnership  property,  including  lands, 
was  conveyed  to  the  use  of  trustees,  and  the  deed  of 
partnership  provided,  that  they  should  "  stand  seised 
and  possessed  thereof  and  interested  therein,  upon  trust 
for  the  benefit  of  themselves  and  their  partners  in  the 
said  joint  concern,  as  part  of  their  partnership  joint- 
stock  in  trade."  There  would  be  little  doubt  that, 
under  such  a  conveyance,  the  partners,  who  were  not 
trustees,  would  still  take  an  equitable  interest  in  the 
lands  of  the  partnership,  but  it  was  insisted  that  as  it 
was  provided  by  the  deed,  that  the  property,  including 
lands,  ''  should  be  deemed  and  considered  as  or  in  the 
nature  of  personal  estate  and  not  real  estate;''  the 
partners  bad  not  such  an  equitable  interest  as  entitled 
them  to  vote  under  any  of  the  Statutes.  This  Court, 
however,  held  that  they  were  so  entitled,  notwithstand- 
ing the  clause  in  the  partnership  deed  above  referred  to, 

(a)  Reported  in^De  G.,  M,  ^  (()  10  Bxeh.  222. 

G.509i  17 /Mr.  150. 
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which,  as  a  voluntary  agreement,  by  the  partners  inter  I860. 
se,  might  regulate  the  mode  of  enjoyment,  but  could  Bulmer 
not  change  the  nature  and  quality  of  their  states.  The  norbxb. 
Lord  Chief  Justice,  however,  in  giving  judgment,  care- 
fully distinguished  that  case  from  one  in  which  a  com- 
pany is  incorporated  by  Act  of  Parliament,  with  a 
statutory  declaration  that  the  shares  shall  be  deemed 
personalty  and  not  in  the  nature  of  real  estate,  in  which 
latter  case  there  could  be  no  freehold  interest  in  the 
several  shareholders  so  as  to  entitle  them  to  vote. 
The  resolution  of  the  House  of  Commons  in  1624, 
which  was  cited  in  argument  before  us,  could  not  of 
course  deprive  a  party  of  any  right  of  voting  conferred 
by  Statute ;  but  in  this  case,  it  seems,  so  far  as  it  applied 
to  corporations  aggregate,  to  have  been  a  sound  decla- 
ration of  the  law  on  this  subject,  and  the  fact  that 
members  of  such  corporations  have  not  been  in  the 
habit  of  voting  in  respect  of  land  held  by  the  corporate 
body,  is  strong  to  show  that  the  opinion  we  now  dis- 
tinctly express  is  that  which  has  long  been  entertained. 
The  judgment  of  the  P«vising  Barrister  will  be  affirmed. 

Decision  affirmed. 
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1860. 

AcLAND,  Appellant ;  Lewis,  Respondent. 


No9.  }6,  20. 

The  individual  WUE  following  case  was  stated  by  tbe  Rerising  Bar- 

corporators  of     JL 

a  corporation  rister  for  the  eastern  division  of  the  county  of 

at  common 

law,  which  is      Kent : — 

simple  of  fr«e-  Edword  Thomas  Andrews  duly  claimed  to  have  bis 

have  no  estate,  name  inserted  in  the  list  of  voters  for  the  parish  of  Sea 

equitabl(^*in*''  Salter  in  the  said  county,  under  the  foIIoviFing  drcum- 

iny  tJlJt°of  ""^  stances.    The  said  claimant,  on  the  31st  day  of  Jiify, 

corSrthefra°  ^^^  '**"8  before  had  been,  and  still  is,  a  freeman  and 

chise  for  the  member  of  a  certain  corporation  called  tbe  '*  Company 

county,  albeit  *  ^      ^ 

thcirindividual  of  Free-Fishers  and  Dredgers  of  Whitstable/'  in  the 

•hares  in  the 

profits  derived    county  of  Keni,  now  consisting  of  340  freemen  or  mem* 

by  the  com- 
pany from  and    bers,  which  corporation  was  created  by  a  Statute,  33 

lands  exceed  Oeo.  3,  c.  42,  intituled,  *'  An  Act  for  incorporating  tbe 
year  each.^  Company  of  Free-Fishers  and  Dredgers  of  Whiistabkf 
in  the  county  of  Kent,  and  for  the  better  ordering  and 
government  of  the  Fishery."  By  this  Statute,  and  by 
th^  bye-laws  and  regulations  made  under  the  authority 
thereof,  the  said  corporation  purchased  a  part  of  the 
said  manor  and  royalty  in  the  said  Statute  mentioned, 
and  by  certain  indentures  of  lease  and  release  thereupon 
made  between  Thomas  Foord  (in  the  said  Statute  men- 
tioned) of  the  one  part,  and  the  said  Company  of  Free- 
Fishers  and  Dredgers  of  Whitstable,  in  the  said  county 
of  Kent,  then  lately  incorporated,  of  the  other  part, 
and  bearing  date  the  4th  and  6th  otJune,  1793,  he,  the 
said  TAomcu  Foord,  did  grant,  bargain,  sell,  aliene,  re- 
lease and  confirm  unto  the  said  company  of  free-fishers 
and  dredgers,  and  their  successors  and  assigns,  all  that 
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the  royalty  of  fishing  or  oyster-dredging,  and  the  right        1860. 
of  taking  oysters  and  other  fish  within  the  manor  of      Acland 

y, 

WhiUtable^  in  the  said  county,  and  the  ground  and  soil  Lewi«. 
of  the  said  fishery  as  therein  mentioned,  and  also  the 
customary  payments  usually  and  of  right  made  to  the 
lord  of  the  said  manor  for  or  on  account  of  the  anchor- 
age of  any  ship  or  vessel,  or  the  landing  of  any  goods  or 
merchandize  within  the  said  manor,  or  for  the  admission 
of  freemen,  or  other  payments  for  the  regulation  of  free- 
men and  fishery  there,  and  all.  other  payments  what- 
soever, at  the  water  court  of  free  dredgers  there,  and  all 
such  like  payments  and  all  manner  of  forfeitures,  articles 
and  things,  which  of  right  belong  unto  and  are  the 
property  of  the  lord  of  the  said  manor  by  reason  of  any 
wrecks  of  the  sea,  or  other  such  like  rights  and  for- 
feitures arising  within  the  limits  of  the  sea  beach  afore- 
said ;  to  hold  the  same  unto  the  said  company  of  free- 
fishera  and  dredgers,  their  successors  and  assignF,  to  the 
only  proper  use  and  behoof  of  the  said  company  of  free<- 
fishera,  &c.,  their  successors  and  assigns  for  ever.  The 
said  corporation  did  thereupon  receive  and  take,  and 
(with  the  e^tception  of  the  parts  aold  as  thereafter 
mentioned)  haye  ever  since  enjoyed  the  said  manor  and 
royalty,  and  all  the  powers  and  privileges  belonging 
thereto,  and  all  matters  and  things  conveyed  thereby. 
The  said  corporation  or  company  have  repaid  all  monies 
borrowed  and  all  debts  of  any  kind  at  any  time  arising 
by  the  said  corporation,  and  have  received  and  taken  to 
their  own  use  the  whole  of  the  profits  of  the  said  manor 
and  royalty.  These  profits,  after  deducting  the  expenses 
of  making  and  management,  have  been  divided  propor- 
tionably  amongst,  and  have  been  received  by,  the 
members  of  the  corporation,  and  have  always  amounted, 
and  still  do  amount,  to  a  much  larger  annual  aum  for 
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I860.  each  member  than  40s.  a  year.  The  corporation  have, 
j^cLAMD  *l8o,  under  the  powers  of  the  said  Statute,  at  different 
Lswit.  periods,  sold  portions  of  their  land  so  purchased  and 
conveyed  to  them  as  aforesaid,  and  the  purchase-money 
thereof  was  divided  equally  amongst  the  members,  and 
was  received  and  taken  by  them  to  their  own  individual 
use. 

Of  the  ground  or  soil  so  purchased  by  the  corpora- 
tion the  greater  part  is  permanently  or  periodically 
covered  by  the  water  of  the  sea ;  but  a  portion  is  never 
covered  by  water.  The  former  extends,  and  has  always 
extended,  from  the  shore  upwards  of  two  miles  into  the 
sea.  The  annual  value  of  this  portion  to  the  corpora- 
tion is  more  than  £8,000.  The  annual  value  of  that 
portion  which  is  never  covered  by  water  is  nearly 
£1,000,  and  amounts  to  more  than  405.  a  year  to  each 
member.  Of  this  latter  portion  of  their  ground  or  soil, 
the  portion  above  stated  to  have  been  sold  by  the  said 
corporation,  and  the  produce  of  the  sale  of  which  had 
been  divided  amongst  the  members  and  appropriated  to 
their  individual  use,  is  part.  The  members  have  always 
considered  and  treated  the  whole  of  the  property  so 
held  by  them  as  belonging  to  themselves  jointly;  as 
liable  to  be  disposed  of  and  used  by  them  for  their  own 
individual  benefit  at  the  pleasure  of  the  corporation. 
Upon  these  facts  the  said  £.  T.  Andrews  claimed  to 
have  his  name  inserted  in  the  list  of  voters  aforesaid,  as 
holding  a  freehold  estate  of  the  annual  value  of  40f.  and 
upwards ;  but  as  I  considered  that  the  ground  of  the 
soil  and  real  property  aforesaid  were  vested  in  the  cor- 
poration, and  not  in  the  members  thereof  jointly,  I  re- 
fused to  allow  his  claim. 

Several  other  appeals,  by  members  of  the  same  cor- 
poration, were  consolidated  with  the  principal  case. 
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G.  Denman  for  the  appellant.  The  Revising  Bar-  1860. 
rister  was  wrong.  Enough  is  found  in  the  case  to  show  Acland 
the  appellant  to  be  possessed  of  all  the  qualifications  lbwis 
necessary  to  give  him  the  right  to  vote  according  to  the 
Statutes  regulating  franchises  and  elections;  and  the 
only  question  is^  whether  his  being  a  member  of  this 
corporation  operates  to  destroy  and  abrogate  those 
qualifications.  The  Court  will  put  as  large  and  bene- 
ficial a  construction  as  possible  on  enactments,  framed 
for  the  purpose  of  conveying  the  right  to  vote  for  mem- 
bers of  Parliament.  The  principle  has  always  been  to 
enlarge  and  widen,  rather  than  curtail,  the  franchise; 
and  finding  here  a  person  capable  of  an  expenditure  of 
more  than  40s.  a  year  out  of  freehold  land,  the  Court 
will  not  be  astute  to  deprive  him  of  the  right  of  voting, 
in  respect  thereof,  for  the  county  in  which  the  land  is 
situate.  The  provision  in  the  old  Statutes,  requiring  the 
possession  of  a  freehold  estate,  merely  meant  to  ensure 
that  the  40^.  a  year  should  arise  out  of  freehold  land  : 
that  is  to  say,  out  of  land  of  a  freehold  tenure.  It  was 
made  a  further  qualification  of  voters,  by  1^  Geo.  2,  c. 
18,  s.  5,  that  they  should  have  a  freehold  estate  in  the 
county  of  the  clear  yearly  value  of  40*.,  &c.  It  is 
admitted  now,  that  an  equitable  estate  is  on  the  same 
footing  as  a  legal  estate;  in  this  respect,  therefore, 
estate  does  not  mean  the  same  in  18  Geo.  2,  c.  18,  that  it 
did  in  the  Statute  of  Hen.  6,  but  the  terms  are  not  nar- 
rower than  in  the  older  Statute.  It  is  true  that  in  some 
books  it  has  been  laid  down,  that  municipal  corporations 
do  not  hold  their  lands  so  as  to  enable  their  corporators 
to  vote  for  it ;  but  many  treatises  on  the  parliamentaiy 
franchise  have  expressed  doubts  of  the  soundness  of  the 
law  so  laid  down.     In  DaltorCs  Sherifis  there  is  no  such 

VOL.  I.      K.O.  p  P 
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I860.        propoeition  as  that  the  members  of  corporations  cannot 

AcLAND       vote  in  respect  of  their  shares  in  the  corporation  l«nds. 

Lswu.        I  submit  that  the  law  is^  as  laid  down  by  Lord  Abinger^ 

C.  B.y  in  Bligk  v.  Brent  (a),  that  the  corporation  is  in 

the  nature  of  a  trustee  for  the  individual  corporators, 

[Erls,  C.  J.  Have  any  of  the  writers  on  Constitu- 
tional Law — Mr.  Hallam,  or  any  other — treated  of  this 
subject  of  corporators  voting  for  members  of  parlia- 
menty  in  respect  of  the  corporate  property?  OratU, 
amicus  curia,  mentioned,  that  Mr.  Hallam  did  not  do 
more  than  notice  how  corporatbns  sole  came  to  vote  for 
members  of  Parliament^  in  respect  of  their  bene6ces, 
but  did  not  advert  to.  the  case  of  roembcrs  of  corpora- 
tions aggregate  (A)]. 

The  ca^e  of  the  resolution  of  tlie  House  of  Conunoaa 
of  24th  May,  1624«  seems  to  have  originated  in  some 
dispute  between  the  county  voters  for  Camhridges^e 
and  the  Fellows  of  Coiieges  in  the  University,  who 
sought  to  vote  in  right  of  their  chambers  ia  their  re- 
spective colleges.  Tbey  were  held  by  a  Committee  of 
the  House  of  Commons,  as  appears  from  1  Conm.  Jomrm., 
p.  798^  not  to.  be  entitled  to  vote»  but  we  da  not  know 
under  what  circumstances  the  House  had  refused  to 
allow  these  votes.  There  the  position  of  these  parties 
is  quite  different  from  that  of  the  members  of  ordinaiy 
ocurporatioDS ;  for  here  the  Private  Acts  veats  in  the 
members  of  their  body  the  entire  interest  in  the  lands 
and  real  property  of  the  body.  In  the  text  books  it  has 
been  laid  down,  that  corporations  aggregate  do  not  hold 
the  lands  vested  in  them,  so  as  to  enable  the  corpo^ 

(a)  2Y.f€.  Exth.  Eq,  280.        (fr)  2  mif.  Comm.  nUt.  ¥3Hf,  40«. 
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rators  to  vote  intKvidoally,  each  in  respect  of  bis  aliquot        I860. 

share  in  such   realty;  but  though  it  has  been  po  laid      Aclano 

down  and  repeated,  yet  all  the  treatises  on  Election        Lewis. 

Law  express  a  doubt  whether  those  decisions  are  good 

law.     It  is  submitted,  that  the  question  really  depends 

on  what  each  member  of  the  body  may  expend  by  the 

year,  beyond  charges,  out  of  his  interest  in  the  land ; 

not  on  what  particular  estate  in  the  corporate  lands  he 

has.     In  one  of  the  best  authorities  on  the  law,  Dallon 

on  Sheriffs,  there  is  no  such  proposition  as  that  members 

of  corporations  cannot  vote  for  counties  in  respect  of 

thetr  shares  in  the  corporate  lands. 

[Byles,  J.  Do  you  say  that  the  burgesses  of  a 
municipal  corporation,  which  is  seised  of  freehold  lands, 
might  vote,  if,  on  dividing  the  annual  vahie  of  the  lands 
by  the  number  of  burgesses,  it  appeared  that  there  was 
a  clear  405.  for  each  ?] 

It  would,  perhaps,  not  be  wise  on  the  moment  to 
make  any  admissions ;  the  only  thing,  I  submit,  to  be 
asked  here  is,  are  these  persons  who  can  expend,  out  of 
their  land,  40^.  a  year  ?  The  positron  of  these  men  is 
so  different  from  that  of  most  corporators,  that  the  arga- 
menl  flrom  anafogy  would  be  most  inapplicable  to  their 
case  j  that  may  be  seen  from  the  preamble  and  enacting 
part  of  the  Ist  section  of  the  Statute,  under  which  this 
body  is  now  regulated.  The  Act  is  33  Oeo.  3,  c.  42, 
•*  Whereas  there  hath,  time  out  of  mind,  been  an  oyster 
fishery  within  the  limits  of  the  manor  and  royalty  of 
Wkitstable,  in  the  county  of  Kent,  extending  from  the 
sea-beach  a  very  considerable  distance  into  the  sea,  which 
fishery  hath,  all  that  time,  been  managed  and  carried  on 

pp2 
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1860.       by,  and  at  the  expense  of,  a  certain  company  of  free- 
AcLANo       dredgers,  called  the  Whitstable  Company  of  Dredgers, 
Lewis.       who  have  held  the  same,  from   time  out  of  mind,  as 
tenants  under  the  lord  of  the  said  manor  and  royalty, 
on  payment  of  a  certain  annual  rent ;  and  the  lord,  &c. 
hath,  from  time  out  of  mind,  held  a  court,  commonly 
called  a  Court  of  Dredging,  &c.,  beside  the  court  leet 
and  court  baron  held   for   the  said   manor,  at  which 
courts  of  dredging  the  fishermen  and  dredgermen  have 
constantly  attended,  &c.,  and  out  of  the  freemen  of  the 
said  company  twelve  of  the  most  sufficient  men  among 
the  sard  dredgers  have  been  used  to  be  sworn  to  be  of 
the  jury  of  the  said  court,  and  the  foreman,  jury,  &c. 
have  used  to  make  orders  for  regulating  the  said  com- 
pany  and    the    said    oyster    fishery,  with   fines    and 
penalties  for  the  breach  of  the  said  orders,  &c. :  And 
whereas,  by  ancient  usage  and  custom,  no  persons  are 
entitled  to  dredge  for  oysters  within  the  said  manor  and 
royalty  except  the  members  of  the  said  company  :  And 
whereas  the  good  order  and  government  of  the  said 
fishery  is  of  great  public  concern,  and  it  would  much 
tend  to  the  carrying  on  and  good  management  thereof, 
if  the  said  company  were  allowed  to  purchase  the  said 
manor  and  royalty  of  Whitstable,  or  such  part  thereof 
as  would  be  convenient  for  the  better  regulation  of  the 
said  fishery :  And  whereas  Thomeu  Foord  of,  &c.,  gen- 
tleman, hath  purchased  to  him  and  his  heirs  of  the  lord 
of  the  said  manor  and  royalty,  the  said  royalty  of  fishing 
or  oyster  dredging,  and  the  ground  and  soil  of  the  said 
fishery,  from  the  south  and  south-east  sides  of  the  said 
sea-beach  at  Whitstable,  as  the  same  is  and  hereafler 
shall  be  thrown  up  by  the  sea  from  time  to  time,  and 
the  sea- beach,  and  all  the  lands  and   grounds  from 
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thence  into  the  sea,  as  far  as  the  said  6shery  extends,  I860, 
whether  the  same  be  more  or  less  than  the  quantity  of  Acland 
land  now  belonging  to  the  said  fishery,  and  also  the  lewii. 
customary  payments  usually  and  of  right  made  to  the 
lord  of  the  said  manor  for  and  on  account  of  any  ship 
or  vessel,  or  the  landing  of  any  goods  or  merchandize 
within  the  said  manor,  or  for  the  admission  of  freemen 
or  other  payments  for  the  regulation  of  the  freemen  or 
fishing  there,  and  all  other  payments  whatsoever  to  be 
made  at  the  water  court  of  free  dredgers  there,  and  all 
such  like  payments,  and  all  and  all  manner  of  for* 
feitures,  articles  and  things  which  of  right  belong  unto 
and  are  the  property  of  the  said  lord  of  the  said  manor, 
by  reason  of  the  wrecks  of  the  sea,  or  other  such  rights 
and  forfeitures  within  the  limits  of  the  sea-beach  afore- 
said, subject  to  the  right  of  the  said  company  of 
dredgers  in  the  said  fishery,  and  also  full  power  and 
authority  unto  the  said  Thomas  Foord,  his  heirs  and 
assigns  and  every  of  them,  to  nominate  and  appoint  a 
steward,  &c.  or  other  usual  officers  of  the  said  fishery, 
and  to  summon,  &c.  all  such  water  courts,  &c.,  all  which 
estate,  right,  powers  and  authorities  the  said  Thomas 
Foord  is  willing  to  convey  unto  the  said  company  and 
their  successors,  for  their  own  use  and  benefit :  And 
whereas  the  said  company  are  willing  to  purchase  the 
royalty  of  the  said  fishery,  but  they  are  disabled  from 
so  doing,  both  because  doubts  have  arisen  whether  the 
said  company  be  a  corporation  in  law,  notwithstanding 
it  has  existed  time  out  of  mind,  and  likewise  on  account 
of  the  Statutes  of  Mortmain  :  Therefore,  for  the  better 
regulating  and  governing  of  the  said  fishery,  and  to  re- 
move any  doubts  concerning  the  company  being  a  cor- 
poration,  and   to   enable    them  to   purchase   the  said 
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1860.  manor  and  royalty  of  Whitsiable,  or  guch  pari  thereof 
AcLAMD  as  shall  be  found  convenieat  for  the  better  management 
Lewis.  of  the  said  fishery,  be  it  enacted^  &c.,  that  the  several 
persons  at  present  composing  the  WhiMahie  company 
of  dredgers,  and  all  and  every  person  and  persona  who 
now  are  or  at  any  time  hereafter  shall  be  free  of  the 
said  fishery,  shall  be  and  they  are  hereby  declared  and 
adjudged  to  be  a  distinct  and  separate  body  politic  and 
corporiite,  in  deed  and  in  name,  by  the  name  or  style  of 
*  The  Company  of  Free  Fishers  and  Dredgers  of  Whit" 
stable^  in  the  Connty  of  Kent ;  and  that  by  the  above 
name  they  shall  have  perpetual  succession  and  a  com- 
mon seali  with  power  from  time  to  time  to  change, 
alter,  break  and  make  new  the  same,  when  and  as  often 
as  they  shall  judge  the  same  to  be  expedient;  and  that 
they  and  their  successors  by  the  same  name  may  sue 
and  be  sued,"  &c.,  &c.  Now  the  case  finds  that  the 
members  have  always  considered  and  treated  the  whole 
of  the  property  so  held  by  them  as  beloogiog  to  them- 
selves jointly,  as  liable  to  be  disposed  of  and  used  by 
them  for  their  own  individual  benefit,  at  the  pleasure  of 
the  corporation.  Each  of  the  free  dredgers  has  his 
share  or  proportion  of  the  estate  as  the  custom  has  been 
understood  and  as  the  Statute  has  always  been  in- 
terpreted by  usage  to  have  sanctioned,  and  the  hardship 
would  be  great  of  making  the  technicality,  not  the  spirit 
of  the  Statute,  the  rule.  I  say  that  this  corporation  is 
the  trustee,  and  the  members  are  the  cesiuis  que  trust; 
the  latter,  therefore,  are  entitled  to  vote,  it  appearing  on 
the  case  that  each  has  a  proportionate  part  of  over  4(b. 
a  year:  they  have  a  right  to  vote  also  as  being  owners  of 
the  fishery.  In  Elliott  on  Registration,  p.  34,  a  case  is 
mentioned  where  several  persons  voted  in  respect  of 
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tbeir  estate  in  eel* weirs  in  the  river  Shannon  in  Ireland.        1860. 
See  also  jHieynDodd^  Election  Cases,  p.  119.     1  should       acland 
also  venture  to  say,  that  all  the  cases  of  joint-stock        i^g^ig, 
companies  that  can  be  put  are  feebler  than  this,  because 
this  is  real  property  and  real  estate  to  all  intents^ 

Macnamaraj  cantrd.  There  is  no  seisin  here  in  the 
individual  members ;  the  whole  seisin  vested  in  the  cor'> 
poration  as  a  metaphysical  persona*  The  Statute,  in 
terms,  proves  this,  by  enabling  the  corporation  to  take, 
enjoy,  hold,  &c.,  by  its  corporate  name;  and  the  Statute 
also  proves  that  the  only  trust  is,  to  account  for  the 
profits  of  the  fishery  to  the  members.  It  is  not  a  case 
where  the  cestui  que  trust  can  be  held  at  law  to  be  the 
beneficial  owner  of  the  land,  or  one  where,  in  equity,  he 
would  be  accounted  to  be  owner  altogether.  In  Orant 
on  Corporations  there  is  a  definition  of  a  corporation 
aggregate,  from  which  it  appears  that  the  estate  in 
lands,  which  are  vested  in  the  corporation,  is  wholly  in 
the  corporation ;  the  members  have  no  part  or  parcel  in 
or  of  such  estate. 

[Erlg,  C.  J.  In  the  eye  of  the  law  the  corporators 
are  something  wholly  different  from  the  corporation.] 

Yes;  and  so  destitute  of  any  interest  in  the  corpora- 
tion land  are  the  members,  that  if  the  corporation  be 
dissolved  the  land  reverts  to  the  donor  or  hid  heirs.  See 
Grant  on  Corporations,  pp.  1—5;  Reg.  v.  Arnaud{a); 
Fin.  Abr.,  tit.  Corporation,  H.  3,  pi.  9.  That  the  share 
in  the  profits  is  not  a  ^share  in  the  realty  is  well  and 
strongly  put  by  Sir  JS,  Sugden  in  his  argument  in  Ex  parte 

(a)  16  L.J,,  Q,B,50, 
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1 860.  Lancaster  Canal  Navigation  Company  {a) :  "  If  the  argo- 
AcLAMD  ment  on  the  other  side  be  good  as  to  the  natare  of  the 
Lewis.  property  in  the  shares  in  question,  viz.,  that  it  is  real, 
then  in  the  case  of  every  corporation  that  is  possessed 
of  realty,  each  individual  corporator  would  be  possessed 
of  real  estate.  He  would,  in  right  of  it,  be  entitled  to 
vote  in  elections  for  Parliament,  and  qualified  to  sport, 
and  to  exercise  ail  the  rights  attaching  to  real  property. 
But  it  would  be  as  great  an  absurdity  to  suppose  be 
could  have  such  rights,  as  to  contend  that  be  could 
enter  and  enjoy  or  grant  leases  of  the  land.  On  the 
contrary,  even  if  he  go  upon  the  land  ....  he  is 
liable  as  a  trespasser.  Yet,  who  ever  heard  of  a  man 
being  a  trespasser  on  his  own  property  ?  •  .  .  .  The 
corporation  has  the  fee  simple,  and  the  individuals  only 
the  shares  in  the  profits.  An  individual  cannot  put  an 
end  to  the  concern,  and  claim  his  share  in  the  land. 
But  if  the  individuals  possess  the  fee  simple,  have  they 
not  all  the  rights  attaching  on  real  estate,  as  tenants  in 
common  ?"  Male  on  Elections,  2nd  edit.,  p.  268,  is  to 
the  same  effect,  and  so  is  Butler's  statement  of  the  doc- 
trine of  seisin  in  his  note  to  Co.  Litt.  p.  330b.  And  see 
Doe  d.  Atkins  v.  Horde  {b).  The  following  are  tests  to 
tiy  whether  the  members  of  this  corporate  body  have 
several  seisin  in  the  land.  Could  they  not  transfer  their 
shares  in  the  profits  of  the  concern  by  parol  ?  Would  it 
be  necessary,  in  order  to  pass  those  shares,  that  there 
should  be  a  writing  under  the  Statute  of  Frauds,  as  in 
cases  of  the  transfer  of  interests  in  land  ?  Watson  v. 
Spratley{c),  and  various  cases  cited  there,  settle  the 
question.    Again,  these  corporators  could  not  gain  a 

(a)  1  Deac.  ^  C.  48L  (r)  10  Exch,  222. 

(6)  8  Burr.  1185. 
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settlement  by  estate  in  respect  of  the  land  held  by  their  1860. 
corporation;  iZ.  ▼.  Belfard(a).  These  shares  do  not  Acland 
even  savour  of  the  realty,  otherwise  they  would  be  lbwis. 
within  the  provisions  of  what  is  commonly  called  the 
Mortmain  Act,  9  Oeo.  2,  c.  36.  Myers  v.  Perigal  (ft) 
is  an  authority  in  that  respect  for  the  appellant.  In  the 
case  last  named  the  judgment  of  Parke^  B.,  in  the  Ex- 
chequer Chamber,  explains  the  matter  in  conformity  with 
all  the  previous  authorities:  *'  In  the  case  of  joint-stock 
companies  incorporated  by  Acts  of  Parliament,  who  are 
generally  possessed  of  land,  the  individual  shareholders 
are  quite  distinct  from  the  corporation.  The  share- 
holders are  entitled  to  no  direct  interest  in  the  land ;  no 
part  of  the  realty  is  held  in  trust  for  them;  but  all  they 
are  entitled  to  is,  that  the  real  and  personal  property 
held  by  the  corporation  should  be  used  by  them  for 
their  benefit,  so  as  to  make  profits,  which,  when  made, 
are  to  be  divided  between  them  rateably  according  to 
their  number  of  shares,  as  personalty  which  might  be 
disposed  of  by  unattested  will  (before  the  late  Statute  of 
Wills),  and  consequently  would  have  been  disposed  of 
by  parol.  This  was  decided  in  Bligh  v.  JBrent{c),  a 
case  which,  we  believe,  has  been  universally  acquiesced 
in  and  followed  by  several  other  cases,  amongst  others 
Hilton  V.  Geraud'\d),  Then  he  goes  on  to  comment 
on  the  case  of  joint-stock  companies  which  are  not  in- 
corporated, where  the  persons  seised  of  the  realty  hold 
in  the  same  way  as  the  corporation  in  the  former  cases : 
**  That  is,  in  trust  only  to  use  the  land,  make  profits  as 


(a)  10  B.  4'  C.  61—64.  150. 

(ft)  11  C.  B,  90 i  S.  C.  16  Jur,  (c)  2  r.  4-  Col.  294. 

1118,  in  error ;  and  see  2  De  G.,  M.  {d)  I  De  O.  4-  S,  187. 
4^  G.  620,  622,  799 ;  S.  C.  17  Jur. 
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I860.  part  of  the  flock  in  trade^  and  then  to  divide  those  pro- 
AcLAN»  ftts  between  the  aharehoidefiiy  whose  only  interest  is  in 
Lswif.  those  profits.  The  cases  decided  under  the  Mortmain 
Act  are  of  this  nature  •  •  •  •"  On  the  case  of  JBaxter 
V.  Brown  {a),  he  observes  that  Jjord  8u  Leonards  as 
obf  iously^  in  Myers  v.  Perigol  (i),  dissatisfied  with  that 
decision,  Lord  SL  Leonards  saying  that  it  only  amounted 
to  this,  that  the  right  to  vote  being  conferred  by  Act  of 
Parliament  in  respect  of  an  equitable  interest,  aa  well  as 
of  the  legal  ownership,  could  not  be  taken  away  except 
by  Act  of  Parliament  Now,  as  to  the  election  cases, 
the  attention  of  this  Court  has  not  yet  been  called  lo 
the  case  of  the  Six  Clerks,  decided  in  an  Election  Com* 
mittee  of  the  Session  1803*4,  and  mentiooed  in  2  Peckw. 
El.  Cas«  98,  99 :  ''  That  these  oflBcers  are  appointed  for 
life  by  the  Master  of  the  Rolls ;  that  their  emolumeotB 
consist  of  certain  salaries  paid  at  the  public  offioes,  and 
fees  from  the  suitors,  and  that  the  office  is  exercised  by 
them  in  person  in  Ckaneery  Lane*  The  former  building 
used  for  this  purpose  having  become  ruinous,  a  new  one 
was  erected  under  the  provisions  of  Statute  20  Geo.  3, 
c.  56,  by  which  the  land  directed  to  be  the  site  of  the 
new  building  was  vested  in  the  said  Six  Clerks,  to  hold 
to  them  and  their  successors  for  ever.  It  was  attempted 
to  distinguish  this  case  from  the  preceding,  by  observ- 
ing that  here  the  land  was  specifically  conveyed  to  the 
ckrks,  and  that  they  had  an  interest  in  the  land,  for 
which  they  might  vote ;  but  it  was  answered  that  this 
interest  was  vested  in  them  as  a  corporation  aggregate, 
and  that  individual  members  of  a  corporation  could  not 
vote  in  respect  of  their  particular  share  of  an  estate 
vested  in  the  corporation  collectively.     For  this  was 

(a)  7  ilf.  4*  Gra.  198.  (6)  2  De  «.,  M,  ^  O,  622. 
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cited  the  case  of  Dr.  Stone,  one  of  tbe  Twelve  Vicars  of  I860, 
Hereford,  the  Gloucestershire  case  (p.  136),  where  it  Acland 
was  resolved  that  he,  being  part  of  a  corporate  body^  Lewis. 
composed  of  a  custos  and  Eleven  Vicars  of  Hereford, 
had  not  a  right  to  vote  for  his  part  of  the  estate  vested 
in  tbe  corporation.  The  vote  was  determined  to  be  bad; 
1  Heyw.  Co.  Elect.  Cas.  p.  117.  At  p.  115  tbe  learned 
author  Jays  it  down:  ''With  regard  to  corporations 
aggregate,  I  do  not  find  that  the  individual  members  of 
which  they  are  composed  have  ever  been  permitted  to 
vote  for  the  estates  of  the  corporation,  even  though 
enjoyed  by  them  in  severalty  by  agreement  amongst 
themselves."  Now  at  that  time  there  was  the  same 
right  to  vote  for  the  equitable  estate  that  there  is  now, 
and  therefore  we  may  assume  that  argument  was  used, 
but  disregarded.  There  can  be  no  dispute  that  "  the 
individual  members  of  a  corporation  are  quite  as  distinct 
from  the  metaphysical  body,  called  the  corporation,  as 
any  others  of  his  Majesty's  subjects  are/'  as  was  said 
in  BUgA  v.  Brent  (a).  So  Maule,  J.,  lays  down  in 
Baxter  v.  Brown  (i) :  ''  In  the  case  of  a  corporation,  it 
is  the  whole  body — tbe  abstraction  of  law — that  is 
seised-;  the  members  are  do  more  seised  than  tbe  mem- 
bers of  a  man's  body  could  be  said  to  be  sesed  of  his 
estate."  In  fact,  here  the  ground  and  soil  was  formerly 
vested  in  Poore,  and  be  conveys  to  tbe  corporation  and 
their  successors ;  therefore  in  them  and  in  their  succes- 
sors the  tail  is  clearly  vested. 

G.  Denman,  The  greater  part  of  my  friend's  argu- 
ment does  not  apply  to  my  case,  because  it  is  derived 
from  cases  of  common  law  corporations — cases  that  do 

(a)  2  r.  4-  Col  Etch,  Eq.  296.  [b)  7  M,  4-  Gra.  290. 
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1 860.       not  apply  to  this,  which  is  a  case  of  a  corporation  con* 
AcLAWD       stituted  by  Act  of  Parliament.    The  passage  which  my 

Lewis.  learned  friend  read  from  Deacon  ^  Chitty^s  Reports  of 
Cases  in  Bankruptcy  is  merely  part  of  the  argument  at 
the  bar  of  Sir  Edward  Sugden,  or  the  other  counsel 
who  were  with  him  in  the  case ;  and  that  is  the  only 
way  in  which  the  case  is  serviceable  to  my  friend's 
arguments.  The  reporters  intimate  that  the  Lord  Chan- 
cellor's decision  was  a  hasty  decision,  as  appears  from 
the  note  at  the  end  of  the  case.  Then,  as  to  McJe,  he 
does  not  say  in  his  book  what  cases  he  relies  on  for 
the  statement  of  the  law  to  which  my  learned  friend  has 
referred ;  and  indeed  he  does  not  say  whether  it  is  bis 
own  idea  or  not. 

The  other  cases,  as  well  as  Watson  ▼.  Spratley^  cited 
by  my  learned  friend,  turn  on  the  question  of  what  is 
the  nature  of  shares  in  companies  of  various  kinds; 
they  do  not  touch  the  argument,  as  to  what  is  the  con- 
struction to  be  put  on  Stat.  10  Hen.  6,  and  they  are  not 
decisions  of  rights  to  vote ;  and  the  question  is,  whether, 
in  order  to  enable  the  party  to  vote,  there  must  be  a 
legal  seisin  of  the  land  in  himself.  Then,  as  to  the 
settlement  case,  Rex  v.  Inhabitants  of  Self ord  {a),  it 
was  held  that  a  freeman  of  the  borough  of  Bertoiciron" 
Tweed,  who  was  resident  in  the  borough,  and  received 
part  of  the  rents  of  a  certain  large  estate  in  land  granted 
to  the  mayor,  bailiffs  and  burgesses  of  the  borough  of 
Berwick  by  a  charter  of  James  I.,  to  the  only  proper 
use  of  them  and  their  successors,  which  part  had  been 
duly  assigned  to  be  so  received  by  him  by  the  corpora- 
tion, was  not  seised  by  virtue  thereof  of  any  legal  or 
equitable  estate ;  for  that,  being  a  freeman,  and  entitled 

(a)  10  B.  f  C.  54. 
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as  such  to  certain  local  privileges,  did  not  give  him  any        1860. 
estate,  either  legal  or  equitable,  in  the  land,  and  could       Acland 
not,  therefore,  gain  a  settlement.     He  held  nothing  but       x<ew». 
a  privilege  of  taking  a  portion  of  the  profits  of  the  land 
at  the  will  of  the  corporation.     But  that  is  not  so  here ; 
for  the  corporators  here  have  a  freehold ;  they  cannot 
be  turned  out.    Therefore,  they  have  quite  a  different 
right  from  that  which  was  held  to  be  too  little  to  yield 
a  settlement  in  R.  v.  Belfard.    The  case  of  Heath  v. 
Haynes  {a)  is  a  case  of  occupation  of  brethren  of  a  hos* 
pital  under  the  borough  franchise  clauses,  and  therefore 
quite  distinguishable  from  this  case. 

Cut.  adv.  vulL 


Keating,  J.,  now  delivered  the  judgment  of  the  ^<^- 26. 
Court.  This  was  a  consolidated  appeal  against  the 
decision  of  the  Revising  Barrister  for  the  eastern  division 
of  the  county  of  Kent,  and  it  appeared  that  one  E.  T. 
Andrews^  with  a  number  of  other  persons,  claimed  to 
have  their  names  inserted  in  the  list  of  voters  for  that 
county,  as  members  of  a  certain  corporation  called  **  the 
CJompany  of  Free  Fishers  and  Dredgers  of  Whitstable^ 
in  the  county  of  Kent^^  and  as  entitled  to  freehold 
estates  in  respect  of  such  membership.  The  Revising 
Barrister  disallowed  the  claims  so  mad^  and  we  think 
he  was  right  in  so  doing. 

The  corporation,  of  which  the  claimants  were  mem- 
bers, was  created  by  Stat.  33  Geo.  3,  c.  42,  which,  after 
reciting  that  a  certain  company,  called  ''  the  Whititabk 
Company  of  Dredgers,"  had,  from  time  out  of  mind, 

(a)  JTm.  f  Ora.  Beg,  Cos.  99. 
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I860.  held  and  carried  on,  under  certain  regulations,  an  oyster 
AcLAM  fishery,  as  tenants  under  the  lord  of  the  manor  of  Wkit' 
Lbwiiw  stable,  on  payment  of  an  annual  rent,  and  that  it  was 
desirable  that  the  company  should  be  allowed  to  par- 
chase  the  whole  of  the  said  manor  and  royalty,  bat 
that  they  were  disabled  from  so  doing  because  it  was 
doubtful  whether  tbey  were  a  corporation  in  law,  and 
also  on  account  of  the  Statute^  of  Mortmain,  proceeded 
to  enact  that  the  said  company  should  thenceforth  be 
incorporated  by  the  name  of  ^  the  Company  of  Free 
Fishers  and  Dredgers  of  WhitstaUe^  in  the  county  of 
Kent,"  with  perpetual  succession  and  a  common  seal, 
and  that  the  corporation  should  exercise  all  the  powers 
of  the  old  company  and  have  power  to  purchase  land, 
take  and  enjoy  the  manor  and  royalty,  and  when  por- 
ebased,  to  sell  and  mortgage  the  same,  and,  under  cer- 
tain regulations,  to  borrow  money,  to  be  secured  by 
bonds,  under  the  common  seal  of  the  corporation.  In 
pursuance  of  the  power  thus  given,  part  of  the  said 
manor  and  royalty  were,  soon  after  the  passing  of  the 
Act,  purchased  by  and  conveyed  to  the  corporation, 
their  successors  and  assigns,  to  the  only  proper  use  and 
behoof  of  the  corporation,  their  suceessore  and  assigns. 
It  appears  to  us  to  be  clear  that  the  effect  of  this  Act 
of  Parliament,  and  of  the  conveyance  in  pnrsuance 
thereof,  was  td  vest  the  property  of  the  company  in  the 
corporation,  and  that  the  members  had  no  seisin,  legal 
or  equitable,  in  any  of  the  lands  so  purchased  and  held, 
nor  any  freehold  interest,  so  as  to  entitle  them  to  vote 
under  the  Act  of  Benrtf  VI.  or  any  of  the  more  recent 
Statates.  The  legal  estate  was  undoubtedly  in  the  cor- 
poration ;  and,  although  the  profits^  when  realized  by 
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the  corporatioiii   were  divisible  among   the  members        1860. 
rateably,  yet  it  appears  to  us,  looking  to  the  Act  of       aclavid 
Parliament  and  to  the  finding  of  the  Revising  Barrister,        lewis 
that  the  rights  of  the  individual  member  was  confined  to 
a  share  in  the  profits  when  ascertained  by  a  deduction 
of  the  expense,  and  did  not  extend  to  any  legal  or 
equitable  interest  in  the  land  itself.   The  case,  therefore, 
comes  within  our  decision  in  £ubner  v.  Norris  {a),  and 
the  authoritiea  there  cited  would  be  applicable  to  it. 
The  decision  of  the  Revising  Barrister  will  be  affirmed. 

Decision  affirmed. 

(a)  Supra,  p.  Z%h 
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1860. 


Nov.  20. 

The  printed 
alphabetical 
lilts  of  namea 
of  the  Totert 
for  a  county  do 
not  constitute 
the  final  regis- 
ter of  persona 
entitled  to 
▼ote,  until 
such  lists  have 
been  signed 
and  delivered 
by  the  clerk  of 
the  peace  to 
the  sheriff. 

In  certain 
cases  it  may  be 
that  the  clerk 
of  the  peace 
has  authority 
to  correct  a 
mistake  in 
the  above- 
mentioned 
printed  lists 
before  signing 
and  delivering 
them,  so  as 
that  the  docu- 
ment when 
corrected, 
signed  and  de- 
livered, shall 
be  in  truth  the 
final  Register. 

Section  47 
of  6  Fict.  c.  IS, 
in  specifying 
the  delivery  to 
the  sheriff  to 
be  made  be- 
fore the  80tb 
November  in 
each  year,  is 
directory  only, 
and  failure  to 
comply  with 
such  regulation 
does  not  avoid 
the  Regiater. 


BRUMFnTy  Appellant ;   Bremner,  Respondeot. 

npHE  following  case  was  stated  by  the  Revising  Bar- 
rister:— 
At  a  Court  held  by  me  (one  of  the  Barristers  ap- 
pointed to  revise  the  list  of  voters  for  the  southern 
division  of  the  county  of  Lancaster),  at  Newton,  on  the 
14th  of  October,  I860,  for  the  revision  of  the  said  list, 
William  Brumfitt  objected   to   the  name  of   William 
Birchall  being  retained  in  the  Aghton-^in-Mackerfidd 
list  of  voters  for  the  southern  division  of  the  county  of 
Lancaster. 
The  notice  of  objection  was  as  follows : — 
"  Notice  of  Objection. 
''To  Mr.  William  Birchall,  Edge  Green, 
Lane,  Ashton-in'Mackerfield. 
**  Take  notice,  that  I  object  to  your  name  being  re- 
tained in  the  Ashton-in-Mackerfield  list  of  voters  for  the 
southern  division  of  the  county  of  Lancaster. 

'*  Dated  this  18th  day  o{  August,  in  the  year  1860. 

"  (Signed)   William  Brumfitt,  of  No.  1 08,  Nether- 

field  Road  North,  in  the  township  of 

Everton  (late  of  No.  26,  Devonsldre 

Place,  in  the  township  of  Evertod). 

On  the  Register  of  Voters  of  the 

parish  of  Liverpool " 

On  turning  to  the  bound  copy  of  the  current  Register 

of  Voters,  which  was  produced  from  the  custody  of  the 

sheriff,  it  appeared  that  the  sheet,  numbered  313,  had 

been  pasted  into  the  book  after  it  had  been  bound,  and 
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upon  this  sheet  the  name  of  William  BrumfiU  was  in-        1860. 


serted  as  follows  : — 


5638a 

WilUam 

26,  Dewmthire  Place, 
Everton 

Freehold 
house 

Peers  Court  Street, 
Mr.  Roherti  and 
other  tenanU. 

Brdmfitt 

V. 

Bremner, 


The  number  preBxed  to  the  name  preceding  Brumfitt's 
was  6638^  and  to  the  succeeding  name  5639. 

It  was  proved  that,  on  the  I2th  of  December,  1859| 
Mr.  J.  iZ.  Burne,  of  Manchester,  applied  by  letter,  in- 
closing Post  Office  order  for  £1  to  the  deputy  clerks  of 
the  peace  for  the  county  of  Lancaster,  for  two  copies 
of  the  Register  of  Voters  for  South  Lancashire,  and 
that  they  replied  the  following  day,  promising  that 
**  the  copies  should  be  sent  as  soou  as  they  were  ready." 

That  about  the  29th  of  December,  1859,  the  deputy 
clerks  of  the  peace  sent  to  Mr.  Burne  two  copies  of  the 
Register,  which  had  their  names  printed  on  the  last 
sheets  thereof  respectively,  thus : — "  Birchall  and  WiU 
son,  deputy  clerks  of  the  peace."  That  neither  of  these 
copies  contained  the  name  of  William  Brumfitt,  the 
objector,  on  the  313th  sheet  That  similar  copies  of 
the  Register  were  also  sold  to  other  people,  and,  amongst 
the  rest,  to  the  said  William  Brumfitt  himself. 

That  on  the  ISih  day  of  January,  1860,  the  deputy 
clerks  of  the  peace  wrote  as  follows  to  Mr.  Burne: — 

"  Preston,  Jan,  13,  1860. 

"  Sir, — You  will  perceive  by  the  inclosed  sheets  of 
Register  that  there  has  been  an  error  in  the  printing, 
the  naipe  of  William  Brumfitt  having  been  omitted. 
We  shall,  therefore,  be  obliged  by  your  returning  us 
the  sheets  paged  313  in  the  copies  we  sent  you  on  the 
29th  ult,land  substituting  the  inclosed  for  them." 

YOL.  I.     K.o.  o  o 
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I860.  That  the  attention  of  the  deputy  clerks  of  the  peace 

Brumfitt  was  first  called  by  the  objector  himself  to  the  omission 
Bremn BE.  of  his  name  from  the  Register  of  Voters  so  sold,  and 
after  the  sale  thereof.  That,  in  consequence  of  his  ap- 
phcation  to  have  his  name  inserted,  they  looked  at  the 
revise  of  last  year's  Register,  and  found  that  the  name 
was  not  initialed  by  the  Revising  Barrister,  as  intended 
to  be  erased,  but  that  the  Barrister,  having  evidently 
run  his  pen  through  the  name  by  mistake,  had  imme- 
diately passed  his  thumb  over  the  wet  ink,  and  so  oc-^ 
casioned  an  appearance  of  erasure,  which  had  misled 
them.  That  the  Register,  although  bound  and  ready 
for  signature  and  delivery,  had  not,  at  the  time  of  this 
application  by  the  objector,  been  signed  by  the  deputy 
clerks  of  the  peace,  and  delivered  to  the  sheriff,  as 
required  by  the  Statute,  the  length  of  the  Register  and 
difficulties  which  had  arisen  in  the  printing  having 
prevented  their  doing  so  before  the  30th  of  November^ 
the  time  fixed  by  Statute.  That  they,  therefore,  de- 
termined that  the  name  of  the  said  William  Brumfitt 
should  be  interlined  in  print,  as  it  now  appears  on  the 
3]  3th  sheet,  and  the  sheet  with  such  interlineation  was 
substituted  for  the  original  sheet  in  the  whole  of  the 
Register,  and  in  the  bound  copy  of  the  Register  which 
was  by  them  signed  and  delivered  to  the  under-sheriff 
after  such  substitution. 

It  was.  contended  that  the  sale,  by  the  deputy  clerks 
of  the  peace,  of  copies  of  the  Register  bearing  their 
signature,  although  printed  in  previous  to  their  sign 
manual,  was  an  adoption  by  them  of  such  signature, 
and  that  they  had  no  power  afterwards  to  make  any 
alteration  in  the  Register,  which  was  from  that  moment 
perfectly  formed ;  and  that,  inasmuch  as  such  copies 
when  sold  did  not  contain  the  name  of  William  Brum- 


V. 
BftEMNER. 
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jUt^  his  name  was  not  now  legally  upon  the  Register        I860, 
of  Voters  of  the  Southern  Division  of  the  County  of     bbumfitt 
Lancaster. 

It  was  argued  by  William  Brumfitt  that  I  had  no 
jurisdiction  in  the  matter,  but  must  receive  the  official 
Register  as  deh'vered  to  me  by  the  deputy  clerks  of  the 
peace,  they  being  the  persons  appointed  by  the  Statute 
of  Victoria  to  deliver  the  Register  then  in  force  to  the 
Revising  Barrister;  but  if  not  the  Register  legally  in 
force  for  the  time  being,  then  the  Register  for  the 
previous  year,  in  which  the  name  of  the  said  William 
Brumjitt  duly  appeared,  must  be  held  to  be  still  in 
force. 

I  held  that  such  sale  by  the  clerks  of  the  peace  of 
the  copies  of  the  Register  to  Mr.  Burne  and  others 
must  be  taken  as  the  publication  of  the  Register,  and 
as  an  adoption  by  them  of  the  signature  printed  at  the 
ends  thereof  respectively,  and  that  they  had  no  power 
afterwards  to  insert  any  name  or  nlake  any  alteration 
in  the  Register.  I  therefore  decided  that  the  name  of 
the  objector  was  not  legally  upon  the  Register  of  Voters 
for  South  Lancaster,  and  declined  to  receive  the  notice 
of  objection  given  by  him  against  the  yote  of  WilUam 
Birchall,  whose  name  was  consequently  retained  on  the 
list  of  voters  for  the  township  of  Ashton. 

If  my  decision  was  right,  the  list  of  voters  is  to  re- 
main as  amended  by  me ;  and  if  wrong,  the  names  of 
the  said  William  Birchall  and  the  other  names  herein- 
after mentioned  are  to  be  removed  from  the  list  of 
voters. 

And  as  the  validity  of  a  great  number  of  notices  of 
objection  by  the  appellant  affecting  the  names  men* 
tioned  in  the  schedule  depend  upon  the  same  point  of 

G  g2 
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1860.  law,  and  each  of  which  were  appealed  against,  W.  Brum- 
BftUMPiTT  fitt  was  named  appellant,  and  H.  Bremner  respondent, 
Brbiineb.     on  behalf  or  himself  and  1,500  other  persons. 

The  names  of  these  1,600  persons  were  contained  in 
a  schedule  accompanying  the  case. 

WtUby  {Atpinall  with  him),  for  the  appellant  The 
Revising  Barrister  was  wrong :  this  was  a  perfectly 
good  objection ;  the  name  of  the  person  objected  to 
ought  to  have  been  removed  from  the  Register.  The 
question  arif^es  on  the  construction  of  the  34th,  38th, 
47th  and  49th  sections  of  6  Vict.  c.  18. 

In  these  sections  the  duty  of  the  Revising  Barrister 
and  of  the  clerk  of  the  peace  for  the  county  respectively, 
in  forming  the  Register,  is  clearly  marked  out  On  this 
occasion  the  clerk  of  the  peace  for  the  southern  division 
of  Lancashire^  complied  with  the  statutory  directions 
except  in  this  respect,  namely,  that,  owing  to  the  great 
and  unusual  length  of  the  lists,  and  to  an  accidental 
failure  of  the  printers,  who  were  employed  to  print  the 
lists,  the  said  lists  were  not  completed  and  delivered  to 
the  sheriff  until  after  the  ISth  January^  instead  of  the 
last  day  of  November,  the  day  fixed  for  such  completion 
and  delivery  of  them  by  the  47th  section ;  but  that  is 
merely  a  directory  clause,  to  be  complied  with  where  it 
is  physically  possible ;  then  the  book  of  the  voters'  names 
in  manuscript  when  delivered  to  the  sheriff,  contained 
the  name  in  question,  and  though  it  is  true  that,  in  the 
interval,  the  printer  omitted  it,  not  observing  that  the 
apparent  omission  in  the  manuscript  list  was  not  a  real 
one ;  that  cannot  really  prejudice  the  claim  to  vote  of 
the  party.  Nor  can  any  laches  of  the  clerk  of  the  peace 
affect  the  right,  otherwise  indisputable,  of  the  claimant 
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to  have  bis  name  on  the  Register,  for  the  name  was  not        ^H60^ 
objected  to  before  the  Revising  Barrister,  and  it  was  re-     Brumpitt 
tained  by  htm  on  the  list.  Bremneiu 

Monk,  Q.  C.  (Power,  Q.  C,  with  him)|  contrd.  The 
question  is  very  important,  as  the  decision  may  have 
the  effect  of  disfranchising  1,500  votes  in  one  consti- 
tuency. Looking  to  sect.  47,  the  clerk  of  the  peace  is 
plainly,  with  much  caution,  prevented  from  altering  the 
Register  in  any  way.  After  the  Register  has  been 
printed  and  published  to  the  world,  if  the  clerk  of  the 
peace  is  competent  to  alter  and  correct  the  lists,  if  the 
Court  is  to  decide  that  they  will  hand  over  every  county 
constituency  in  England,  to  be  regulated  by  the  clerks 
of  the  peace,  who  in  the  main  are  election  agents,  the 
decision  of  the  Court  must  depend  on  sect.  47  of  Stat. 
6  Vict.  c.  18 — a  Statute  passed  to  remedy  the  defects 
which  experience  has  shown  to  exist  in  the  Reform  Act 
in  this  respect.  This  is  not  a  matter  to  be  lightly  and 
easily  determined  :  it  affects  the  purity  of  electors  too 
deeply.  I  contend  that  the  Register  is  a  Register  be- 
fore it  18  delivered  to  the  sheriff;  the  lists,  having  been 
printed  and  copies  of  them  sold  with  the  names  of  the 
deputy  clerks  of  the  peace  printed  on  them,  as  the  Act 
requires,  become  the  Register,  and  as  they  did  not  con- 
tain the  name  of  the  objector,  the  clerk  of  the  peace  had 
no  power  to  insert  it  afterwards  ;  the  Court  has  shown 
recently  its  disposition  not  to  touch  the  Register,  In  re 
Allen  (a).  It  is  said,  that  tlie  sign  manual  of  the  clerk 
of  the  peace  was  necessary  to  constitute  the  final 
Register;  if  that  be  the  case,  there  was  no  Register 
here  until  13th  January,  for  it  was  not  till  then  that 

(a)  Kea,  ^  Gra.  258  i  S,  C,  5  Jur.  N.S.  1011. 
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1860.  the  sign  manual  of  the  clerk  of  the  peace  was  affixed. 
Brumpitt  But  this  is  not  necessary;  it  cannot  be  said  that  the  Re- 
BRBMNEft.  vising  Barrister  is  bound  by  any  document  that  may 
be  laid  before  him,  and  that  he  has  no  right  to  see  how 
it  has  been  prepared.  A  person  may  always  sign  by 
the  hand  of  another;  in  many  cases  the  signature  of  a 
person  may  be  affixed  by  means  of  a  stamp.  As  to  de- 
livery to  the  sheriff,  the  practice  seems  to  be  that  the 
document,  except  in  the  event  of  an  election,  is  never 
delivered  to  the  sheriff;  who,  except  in  that  case,  has 
no  call  or  want  for  the  Register  of  the  county  voters  any 
more  than  for  that  of  the  borough  voters;  at  any  rate, 
the  delivery  to  the  sheriff  cannot  be  called  part  of  the 
making  up  of  the  Register.  Ever  since  the  passing  of 
the  Reform  Act,  the  objector  has  been  looked  upon  with 
suspicion  in  this  Court,  who  have  always  told  him.  You 
must  be  rectus  in  omnibus ;  you  must  comply  in  all  re* 
spects  and  every  particular  with  the  requirements  of  the 
Statute.  Here  it  is  not  known  when  the  signature  was 
affixed ;  as  to  whether  any  power  is  given  of  altering  or 
correcting  the  lists  to  the  clerk  of  the  peace,  the  Legis- 
lature has  studiously  guarded  against  his  doing  so ;  they 
have  required  him  to  number  each  name  from  the  first  to 
the  last,  which  excludes  the  idea,  that,  if  this  is  once  done, 
any  fresh  name  can  be  inserted  ;  and  the  very  reasoa 
why  that  should  be  exacted  was,  in  order  that  there 
-should  be  no  possibility  of  any  person's  name  but  .those 
who  already  are  on  the  list  being  introduced  into  it. 
Now,  by  the  Registration  Act,  6  &  7  Vtct.  c.  18,  s.  49, 
it  is  enacted  ''  that  the  said  printed  book  or  books  so 
signed  as  aforesaid  by  the  clerk  of  the  peace,  &c.,  and 
given  into  the  custody  of  the  sheriff  of  any  county,  &c. 
shall  be  the  Register  of  persons  entitled  to  vote,  &c.  be- 
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tween  the  last  day  of  November  m  the  year  wherein       1860> 

«Qch  Register  shall  have  been  made,  and  the  1st  day  of    Brumpitt 

December  in  the  succeeding  year."    The  printed  book     Brbmnbs. 

so  delivered  to  the  sheriff  of  Lancashire  was  the  book 

in  question  in  this  case;  it  had  been  made  out  in  1859| 

and  had  a  proper  signature,  &c.  complete,  but  then  it 

was  something  more  also,  for  there  was  the  sign  manual 

of  the  clerk  of  the  peace,  plui  the  insertion  of  the  name 

of  BrvanfiU  as  a  voter ;  I  say  the  name  ought  to  have 

been  rejected  by  the  Revising  Barrister  as  impertinent; 

I  say  the  Statute  has  given  the  Revising  Barrister  no 

power  to  place  there  any  corrections ;  he  might  as  well 

have  put  there  a  sonnet  or  any  other  impertinence  by 

way  of  correction,  and  it  cannot  be  noticed  by  this 

Court  as  part  of  the  legal  Register.    My  friend  has  said 

something  of  the  difficulty  of  printing  so  many  names 

in  tlie  short  period  allowed,  and  he  spoke  as  if  2,000 

names  could  not  be  printed  in  a  month,  that  is  ludicrous 

in  these  days.     Then  it  cannot  surely  be  contended,  in 

the  £sbC6  of  the  Act  of  Parliament,  that  there  wgs  really 

no  Register  of  Voters  for  the  Southern  Division  of  Zan- 

caster  for  the  years  1859,  1860 ;  yet  that  must  be  so,  if 

the  argument  on  the  opposite  side  were  valid,  if  these 

provisions  were  what  they  had  been  described  by  my 

friend  to  be.    Suppose  a  clerk  of  the  peace  were  an 

unscrupulous  and  bold  partisan,  and  were  determined  to 

defeat  the  formation  of  a  new  Register,  and  were  to  do 

so;  if  an  election  were  to  take  place  in  the  vacation 

when  the  Courts  of  Law  wei'e  not  sitting,  what  redress 

could  there  be  ?    That  would  be  the  consequence  if  the 

provisions  in  the  Statute  are  only  directory,  as  my  friend 

says.    Another  thing  advanced  is,  that  this  is  not  a 
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1860.  Register  till  it  is  delivered  to  the  sheriff  of  the  coonty, 
Brumpitt  but  that  is  inconsistent  with  the  enactments;  ''it  shall  be 
Brbmnbb.  ^^  Register  between  the  last  day  of  November  in  the 
year  wherein  such  Register  shjill  have  been  made  and 
the  first  of  December  in  the  succeeding  year/'  that  is, 
1860  in  this  case,  not  1859.  My  friend's  argument  is, 
that  in  order  to  make  a  complete  Register  there  must 
be  the  sign  manual  of  the  clerk  of  the  peace,  and  a  de- 
livery to  the  sheriff  of  the  lists;  if  then  neither  of  these 
things  took  place  till  some  time  in  January,  1860,  then 
that  such  Register  could  only  be  of  right«  the  Register 
of  the  period  between  last  of  November,  1859,  and  1st 
January,  1860.  The  Register  must  take  effect  from 
30th  November  to  1st  of  following  January.  I  mention 
that,  in  order  to  show  that  the  argument  produces  an 
absurdity  in  the  consequence  of  adopting  it  The 
Court  has  been  in  the  habit  of  saying — if  there  is  an 
equipoise,  we  lean  in  favour  of  the  franchise. 

WeUby  in  reply.  My  friend  is  not  right,  I  believe,  in 
saying  that  the  book  is  never  delivered  to  the  sheriff  by 
the  30th  November,  except  in  elections.  There  never 
would  be,  according  to  my  friend,  a  Register  at  all, 
except  at  the  elections.  But  when  does  the  Register 
begin  to  exist;  it  might  be  at  the  time  when  the  list 
left  the  Revising  Barrister,  if  any  time  before  the  de- 
livery to  the  sheriff.  When  it  is  a  Register  my  friend 
ought  to  say,  but  he  does  not.  I  deny  that  it  exists  as 
the  Register  when  it  is  delivered  to  the  sheriff,  or  exists 
when  it  leaves  the  Revising  Barrister  who  is  to  pro- 
nounce on  it,  and  where  all  that  is  to  be  done  with 
it  afterwards  is  ministerial.      My  friend  says  that  the 
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clerk  of  the  peace  has  no  right  to  alter  the  Register  or  1860. 
list  of  voters — for  my  friend  must  go  that  length —  Bkumfitt 
and  yet  his  case  depends  on  this,  that  the  clerk  of  the  Bkbmmbr. 
peace  has  the  right  to  determine  that  A.  J3.,  who  is  on 
the  list  as  it  left  the  Revising  Barrister,  is  not  a  voter, 
because  the  clerk  of  the  peace  has  made  a  blunder  in 
leaving  his  name.  A,  J3.,  out  of  his  copies;  or,  which  is 
the  same  thing  in  effect,  that  the  printer  has  made  that 
blunder.  But  then  my  friend  says  all  these  provisions 
are  imperative  requisites.  Now,  one  of  these  requi*^ 
sitions  is  for  strict  alphabetical  order  as  to  the  sur- 
names being  preserved  in  the  lists.  But  is  there  no 
Register,  then,  if  the  clerk  or  the  printer  omits  to  ob- 
serve that  strictly,  and  puts,  for  instance,  T  before  S  ? 
Then  the  names  are  to  be  numbered  with  strict  fidelity. 
Is  there  no  Register,  then,  if  it  is  not  precisely  printed 
in  the  proper  sequence  of  the  numbers?  Is  there  no 
Register  unless  all  these  matters  are  complied  with? 
This  case,  it  is  to  be  observed,  expressly  finds  that 
everything  was  done  bond  fide.  Why  should  not  a 
Register  be  a  good  Register  though  it  were  delivered 
after  the  30th  November,  if  it  were  bon/i  fide  delivered  1 
Why  may  it  not  just  as  well  be  the  Register  as  if  it  had 
been  delivered  on  the  day.  There  are  in  this  and  other 
Statutes  relating  to  the  franchise  many  other  directions 
which,  nevertheless,  if  not  complied  with  by  a  party 
who  is  a  mere  ministerial  officer,  will  not  have  the  effect 
of  disfranchising  voters.  My  friend  says  that  when 
once  a  printed  name  is  put  on  the  list,  the  question  is 
concluded,  notwithstanding  sect.  49.  But  what  would 
be  the  consequence  of  that?  Suppose  a  whole  parish 
was  omitted  from  the  list  in  the  copy  sent  out,  are  the 
whole  of  the  voters  in  that  parish  to  be  disfranchised? 
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1860.  Or  suppose  an  uncorrected  proofy  aud  therefore  full 
BavMriTT  of  mistakes,  was  put  out  as  the  listy  is  that  to  stand 
BssMMKs.  uncorrected  until  the  next  year,  and  the  real  Register 
issued  by  the  Re?bing  Barrister  to  be  set  aside?  As 
to  tlie  duty  of  the  Rerising  Barrister  in  the  matter.  I 
contend  that  the  Revising  Barrister  is  not  bound  to 
accept  in  every  case  the  Register  which  is  delivered  to 
him,  and  precluded  to  inquire  and  see  whether  it  has 
been  framed  tnald  fide  or  not,  but  primA  facie  he  is  to 
accept  it  as  a  good  list  An  instance  of  this  kind  of 
directory  provision  was  discussed  in  Davies  v.  Hap^ 
kins  (a),  where  it  was  held  not  to  be  indispensable  that 
the  claimant's  notice  of  claim  to  vote  sent  to  the  over- 
seers should  bear  his  personal  signature,  if  ii  be  ugmed 
with  his  name  ;  and  the  overseers  having  accepted  such 
notice  and  published  the  name  in  the  list,  the  entry 
must  be  assumed  to  be  correct.  So,  here,  the  Revising 
Barrister  is  to  accept  the  thing  delivered  to  him  as  the 
Register,  to  be  the  Register.  The  27th  section  of  the 
Statute  is  important.  It  enacts, ''  that  in  case  no  list 
of  voters  shall  have  been  made  out  for  any  parish, 
township  or  place  in  any  year;  or,  in  case  such  list 
shall  not  have  been  affixed  in  any  place  hereinbefore 
mentioned  in  that  behalf,  the  Register  of  Voters  for 
that  parish,  township  or  place  for  the  year  then  next 
ensuing,  and  the  provisions  herein  contained  respecting 
any  such  list  of , voters  shall  be  taken  to  apply  to  such 
Register  as  aforesaid."  What  is  the  meaning  of  list" 
there  ?  I  apprehend  it  means  ''  list  for  the  purpose  of 
revision."  On  the  whole  I  submit  the  Register  does 
not  fail  merely  by  reason  of  non^delivery  in  time,  and 
therefore  the  decision  ought  to  be  reversed. 

(a)  Kea,  4-  Gra.  118. 
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Erlb^  C.  J.  I  am  of  opinion  that  the  Revising  Bar-  1860* 
rister^  in  this  cage,  was  wrong,  and  that  the  signed  lists  brumfitt 
delivered  to  the  sheriiF  became  the  Register  of  Voters  for  Bkimmbk, 
this  county.  The  provisions  of  this  Act  of  Parliament, 
the  Registration  Act,  are  devised  and  framed  with  an 
intention  to  define  with  certainty  who  shall  be  entitled 
to  vote^  to  save  the  necessity  of  instituting  an  enquiry 
into  votes  at  the  time  when  the  franchise  is  to  be  exer-' 
cised.  The  Statute  has  various  provisions;  8<»ne  of 
them  are  of  an  essential  character ;  some  may  probably 
be  intended  to  be  directory  only ;  and  it  may  often  be 
extremely  material  to  consider  which  of  the  provisions 
of  the  Statute  are  of  such  a  nature  that  their  literal 
observance  can  be  dispensed  with ;  but,  at  any  rate, 
every  lawyer  knows  that  there  often  occur  in  Statutes 
provisions  which,  no  doubt,  are  directory  and  permissive 
only,  whilst  others  are  essential,  and  must  be  observed. 
In  this  Statute  it  was,  in  my  opinion,  the  intention  of 
the  Legislature  to  define  the  duties  to  be  performed  by 
the  Revising  Barrister  and  the  clerk  of  the  peace,  con- 
sisting of  that  series  of  acts  which  are  described  in 
the  Statute,  and  which  are  to  be  gone  through  before 
the  lists  become  the  Register  of  the  county ;  and  that 
those  lists  being  arranged  alphabetically,  were  to 
have  what  I  may  call  the  internal  finish  of  the  sig- 
nature of  the  clerk  of  the  peace  appended  to  them, 
and  were  to  have,  also,  an  external  finish  by  his 
delivery  of  them  to  a  public  officer — the  sheriff  of  the 
county — who  was  to  see  to  the  exercise  of  the  franchise 
at  elections;  and  that  this  document  was  to  be  the 
Register  of  Voters,  to  be  relied  on  by  him  for  that  pur- 
pose. 

I  think  that,  where  the  party  intended  to  sign  and 
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I860.  intended  to  deliver  the  Register,  and  all  was  done  btmA 
fiftuMFiTT  Jide,  as  in  this  instance,  the  clerk  of  the  peace  may  be 
Brbmmbi.  considered  as  intending  to  resenre  to  himself  the  power 
of  signing  when  it  was  essential  to  sign,  and  the  right  of 
delivering  when  the  time  for  delivery  ahonld  have 
arrived.  These  two  steps,  I  consider,  were  the  essential 
things  to  make  the  lists  become  a  Register  of  Voters 
within  the  meaning  of  the  Statute  ;  and,  until  the  time 
when  these  two  steps  had  been  taken,  and  the  directions, 
in  this  respect,  of  the  Statute  complied  with,  the  lists 
had  not  become  a  Register,  and  that  it  was  the  bouoden 
duty  of  the  clerk  of  the  peace  to  make  that  Register 
perfect,  as  it  was  the  intention  of  the  Revising  Barrister 
that  it  should  be  made.  It  may  be  noticed^  that  some  of 
the  ink,  which  the  Revising  Barrister  intended  to  use  for 
erasing  the  name  which  stood  on  the  list  before  he  got 
to  that  of  Brumfitty  had  got  rubbed  over  the  name  of 
Brumfitt ;  so  that  it  was  by  a  mistake  Mr.  Brumfitfs 
name,  which  ought  to  have  been  finally  kept  on  the 
Register,  was  omitted  by  the  printers  from  the  lists ;  and 
until  the  series  of  acts  I  have  just  mentioned  was  com- 
plete and  finished,  the  clerk  of  the  peace  was  doing  his 
duty  in  taking  means  to  correct  the  mistake  and  putting 
in  the  name.  Among  other  things  which  the  clerk  of 
the  peace  is  called  on  to  do,  one  is,  inserting  the  proper 
numbers  in  a  numerical  series,  one  opposite  each  name, 
in  the  alphabetical  list ;  but  I  think  he  performed  his 
duty,  in  this  respect,  by  treating  the  provision  in  the 
Statute  respecting  the  inserting  the  numbers  opposite 
the  names  as  directory  only,  and  that  the  Statute  was 
substantially  complied  with  by  his  writing  5638a  after 
6638,  and  thus  marking  the  first  name  as  inserted  in 
that  particular  place.     I  think  he  acted  properly  in  con- 
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sideling  that  to  be  one  of  the  provisions  which  is  direcr        ]860. 
tory  only,  that  the  Register  was  not  made  void  because     brumfitt 
that  was  done.  Bremnek. 

As  to  the  question  of  giving  out  the  copies  to  the 
sheriff  before  the  30th  November ^  I  think  that  the  non- 
delivery of  them  before  that  day  would  not  avoid  the 
Register.  It  was  well  put  by  Mr.  Welsby,  that,  if  that 
were  essential,  then,  if  the  delivery  were  made  a  day  too 
late,  the  Register  would  be  vacated  and  void.  I  think 
there  was  a  great  deal  in  the  argument  of  Mr.  Wekln/, 
when  he  asked  if  the  Register  is  a  good  Register  before 
signature  affixed,  animo  signandi^  and  before  it  is  de- 
livered out  as  a  complete  Register,  what  is  the  period  at 
which  it  so  becomes  a  good  Register  ?  Is  it  at  the  time 
that  it  is  in  the  printer's  office,  or  is  it  soon  after  the 
compositor  has  set  up  in  type  the  voter's  name  ?  Then 
I  think  that  the  selling  of  the  copies  before  the  Register 
was  complete  was  merely  selling  that  which  the  party 
thought*  would  be  a  correct  copy  of  the  Register,  but 
which,  in  fact,  was  not  correct,  and  of  which  fact  there 
was  early  notice,  as  soon  as  it  was  found  out,  that  it 
was  incorrect  as  given  to  the  purchasers.  I  think,  there- 
fore, that  the  Revising  Barrister  was  wrong  in  what  he 
did.  We  have  been  very  much  pressed  with  the  conse- 
quences of  this  decision.  But  we  are  very  much  bound 
to  regard  what  the  law  is  on  this  subject,  and  to  shut 
out,  as  much  as  possible,  any  consideration  of  conse- 
quences. It  cannot  alter  the  l^al  aspect  of  the  case, 
whether  one  person,  or  any  number  of  persons,  are  dis- 
franchised by  the  effect  of  our  decision.  The  rule  of 
law  is  as  I  have  endeavoured  to  express  it;  and,  in  my 
opinion,  the  judgment  ought  to  be  in  favour  of  the  ap- 
pellant 
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1860.  Btlbi,  J.     I  am  of  the  same  opiaion.    A  great  deal 

BRVMriTt  of  light,  I  think,  is  ca«t  upon  this  question  by  the  4l8t 
Brbmiibi.  action  of  the  Registration  Act,  because  that  enactment 
provides  what  the  Barrister  is  to  do ;  it  is  particularly, 
therefore,  to  be  attended  to,  as  showing  what  the  Legis- 
lature meant  by  **  signing,"  as  nsed  in  this  section,  and 
afterwards  adopted  in  other  sections.  He  is  to  sign,  in 
open  Court,  according  to  that  4 1st  section.  The  part 
of  the  section  material  at  present  runs  thus:  ''And  snch 
Barrister  shall,  in  open  Court,  write  his  initials  against 
the  names  respectively  expunged  or  inseKed,  and  against 
any  part  of  the  said  lists  in  which  any  mistake  shall 
have  been  corrected,  or  any  omission  supplied,  or  any 
insertion  made  by  him,  and  shall  sign  his  name  to  every 
page  of  the  several  lists  so  settled."  The  word  ''  sign" 
there  means  signing  in  the  popular  sense.  He  is  to  sign 
in  open  Court.  It  means  the  same  as  if  it  had  been 
said,  ''he  shall  write  his  name."  Here  the  Revising 
Barrister  began,  by  mistake,  to  obliterate  the  name,  and 
blotted  the  ink  upon  the  name,  putting  no  initials. 
Hence  that  mistake  arose  of  omitting  the  name,  at  the 
printers,  and  in  certain  printed  documents — I  do  not 
call  them  copies  of  the  lists,  for  they  were  not  copies  of 
the  lists,  nor  were  they  copies  of  the  Register — which 
were  sent,  on  the  29th  of  December,  by  the  post.  The 
name  was  so  omitted.  Then  the  clerk  of  the  peace  does 
what,  I  apprehend,  he  was  bound  by  law  to  do.  As 
soon  as  the  mistake  was  discovered,  which,  it  may  be 
collected,  must  have  been  before  the  13th  of  January, 
he  writes  his  name  at  the  bottom  of  the  Register,  and 
delivers  the  Register  to  the  sheriflT,  but  after  the  mistake 
had  been  discovered.  That  was  a  complete  Register  at 
all  events,  and  then  a  copy  of  that  Register  is  forwarded 
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to  the  persons  wbo  had  formerly  received  a  document,  1860. 
i^hich  purported  to  be  a  copy  of  the  lists,  but  which  BRUMFiTt 
was  not.  That  which  they  then,  in  the  second  instance,  Brbmnek. 
received,  however,  was  the  real  Register.  The  Statute, 
in  sect  49,  makes  the  said  printed  books,  so  signed  by 
the  clerk  of  the  peace,  and  given  into  the  custody  of  the 
sheriff,  the  Register  of  the  persons  entitled  to  vote,  and 
no  doubt  that  ought  to  be  done  on  or  before  the  last 
day  of  November  in  each  year.  Here  it  was  not  done 
till  after  that  day.  Now  the  first  question  is,  what  is 
the  meaning  of  the  words  "so  signed?"  The  word 
signed  occurs  again  in  the  47th  section,  and  in  the  41st, 
and  it  is  clear,  from  the  use  of  it  in  sections  41  and  47, 
that  the  word  is  used  in  section  47  in  the  ordinary  sense 
of  signed  by  his  own  hand.  It  may  be  further  observed, 
that  this  construction  is  fortified  by  section  49,  where  it 
is  used  in  contradistinction  to  printed,  because  it  is 
"the  printed  book  or  books  so  signed  as  aforesaid." 
Parliament  intended,  I  think,  though  it  is  not  necessary 
to  hold  so  for  the  decision  of  the  case,  that  the  clerk  of 
the  peace  should  do  an  act  which  would  call  his  per- 
sonal attention  to  the  correctness  of  the  document,  and 
that  he  was  intended  to  sign  manually  in  the  popular 
sense.  It  is  not,  however,  necessary  for  this  decision  to 
pronounce  a  positive  opinion  on  that  point.  But,  at  any 
rate,  there  is  no  Register  until  it  is  signed  in  some  sense 
or  another,  and  delivered  to  the  sheriff.  The  first  docu* 
ment  which  was  signed  and  delivered  to  the  sheriff  was 
signed  and  delivered  to  him  about  the  10th  or  llth  of 
January,  and  that  was  called  the  Register;  and  all  the 
documents  that  were  sent  out  before  that  time,  purport-* 
ing  to  be  copies  of  the  lists,  were  not  in  reality  copies 
thereof.   These  provisions  of  the  Act  of  Parliament,  as 
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1860.        to  sigoing  and  delivering,  seem  to  me  not  to  be  directory.  I 

BsuMriTT     They  are  imperative,  and  such  as,  if  a  man  wilfully  neg*  | 

Brbmhbk.  l^tB  to  pay  obedience  to,  he  may  be  indicted.  But  it  is 
one  thing  to  say  that  they  are  imperative,  and  that  the 
wilful  disobedience  of  tliem  is  indictable,  and  another 
thing  to  say  that  the  observance  of  all  these  minute 
directions  is  a  condition  precedent  to  the  validity  of  the 
document,  and  the  right  to  exercise  the  franchise.  It 
would  be  of  monstrous  consequence  if  all  these  minute 
directions  were  to  be  conditions  precedent  to  the  validity 
of  the  document.  In  fact,  allowing  full  force  to  Mr. 
Monk's  observation,  that  there  is  inconvenience  in  some 
persons  having  been  misled,  there  is,  in  fact,  a  choice  of 
inconveniences.  There  is  much  greater  inconvenience 
on  the  other  side,  inasmuch  as  an  incorrect  copy  of  the 
lists  would  be  treated  as  the  true  Register.  For  these 
reasons  I  entertain  no  doubt  that  the  decision  of  the 
Revising  Barrister  ought  to  be  reversed. 

Keating,  J.  I  also  am  clearly  of  opinion,  that  the 
Revising  Barrister  was  in  error  in  his  decision  on  this 
occasion.  It  is  admitted  on  all  hands,  that  the  name  of 
the  objector  was  included  in  the  list  signed  by  the  Re- 
vising Barrister — that  list  is  incorporated  by  the  clerk 
of  the  peace  or  those  whom  he  employed  on  the  final 
list,  and  one  or  two  of  such  copies  are  sold.  After  the 
sale,  the  clerk  of  the  peace  discovers  that  a  mistake  has 
been  made,  and  I  am  clearly  of  opinion  that,  if,  after 
discovering  the  mistake,  he  had  delivered  to  the  sheriff 
such  copy  without  that  mistake  having  been  first  cor- 
rected, he  would  have  failed  in  his  duty;  so  far  fix>ni 
having  erred  in  correcting  that  mistake,  I  am  of  opinion, 
that  he  was  bound  to  correct  it     I  entirely  agree  with 
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the  observations  which  have  been  made  by  my  Lord,  1860. 
and  my  Brother  Byles,  £ts  to  the  construction  to  be  put  brumfitt 
on  the  47th  and  49th  sections  of  the  Statute;  and  I  brbmnbr. 
think  that  great  confusion  would  be  the  result  of  our 
not  abiding  by  the  terms  of  the  49th  section.  Now  Mr.. 
Monk  has  argued  on,  and  very  forcibly  pointed  our  at- 
tention to,  the  serious  results  that  might  follow  from  a 
clerk  of  the  peace  tampering  wilh  a  Register  of  Voters. 
But,  in  the  first  place,  the  case  finds  that  all  the  pro- 
ceedings here  were  bona  fide;  and  then  the  observations 
of  Mr.  Monk  would  be  equally  applicable  to  the  state  of 
things,  which  he  says  ought  to  have  existed  in  this  case; 
for  if  the  sale  of  one  copy  list  is  to  dispose  of  the  ques- 
tion and  to  prevent  the  clerk  of  the  peace  from  correct- 
ing the  Register,  according  to  the  list  as  signed  by  the 
Barrister,  it  seems  to  me  that  that  would  open  the  door, 
quite  as  widely,  to  a  tampering  with  the  list  by  the  clerk 
of  the  peace,  as  Mr.  Monk  says  would  follow  from  the 
other  course.  It  appears  to  me,  therefore,  that  on  this 
occasion  the  Revising  Barrister  was  clearly  in  error,  and  ^ 
that  his  decision  should  be  reversed,  and  judgment  given 
for  the  appellant. 

Decision  reversed. 
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CASES 

ARGUED  AND  DETERMINED 

IN  THB 

COUET  OF  COMMON  PLEAS 

UNDER  THE  STAT.  6  VICT.  c.  18» 

IN 

MICHAELMAS  TERM, 

IN  THB 

TWENTY-FIFTH  YEAR  OF  QUEEN  VICTORIA- 


1  Q0  1 

LucKETT,  Appellant ;  Voller^  Respondent  (a). 


Nov.n,  16. 

IN  this  case  the  Revising  Barrister  havinc:  siven  his  '^^  Revising 
^  ^  ^  Barrister  hav- 

decisioQ  on  the  11  th  October  last,  the  appellant,  in  ing  given  his 

'  '^^  decision  llth 

compliance  with  the  Registration  Act,  6  &  7  VicL  c.  18,  Oc^.,  the  ap- 

pellant  caused 

8.  62,  duly  lodged  the  case,  signed  by  the  Barrister,  the  case, 
with  the  Master  of  this  Court  on  the  6th  of  November^  be  lodged^ith 
being  within  the  first  four  days  of  Michaelmas  Term  js^m,.,  being 
next  after  such  decision.  foi2?d«ys'of'"' 

On  the  same  day  the  appellant  gave  a  signed  notice,  Tcrm^nlxr 
in  writing,  of  such  appeal  to  the  respondents.  cfsfon'^accoA* 

The  Court  having  fixed  the  1 1th  of  November  as  the  »»« «<>«*>«  «*«- 

^  tute ;  he  also 

first  day  of  hearing  appeals  from  the  Revising  Barrister,  on  the  same 
there  were  not  ten  days  between  the  time  notice  of  signed  notice 

of  his  intention 

appeal  was  so  given  to  the  respondents  and  the  day  to  prosecute 

such  appeal  to 
(a)  Cor,  Erie,  C.  J.,  Jfilliamtt  Byles,  KeaHng,  J  J.  the  respondent. 

The  Court 
having  fixed  llth  Nov.  as  the  day  of  hearing,  there  were  not  ten  days,  at  least,  between 
the  giving  the  notice  and  the  day  appointed  by  the  Court  for  the  hearing  of  such  ap- 
peals, as  required  by  s.  64  of  the  statute.    The  Court  refused  an  application  to  postpone 
the  appeal 

VOL.  I.      K.Q.  I  I 
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1861.        appointed  for  the  hearing  of  such  appeals,  as  required 
LucKETT      ^y  section  64  of  the  Registration  Act 


V. 
VOLLCR. 


Fawcett,  for  the  appellant,  now  applied  to  have  the 
time  for  hearing  postponed,  so  that  the  appellant  might 
be  enabled  to  comply  with  the  Statute,  and  give  due 
notice  of  appeal.  The  question  turns  on  the  62nd 
section  of  the  Registration  Act,  which  enacts,  that 
''  every  appellant  who  shall  intend  to  prosecute  his  ap- 
peal shall,  within  the  first  four  days  in  the  Michaelmas 
Term  next  after  the  decision  to  which  such  appeal  shall 
relate,  transmit  to  the  Masters  of  the  said  Court  of 
Common  Pleas  the  statement  in  writing,  so  signed  by 
the  said  Revising  Barrister  as  aforesaid,  and  shall  also 
therewith  give  or  send  a  notice,  signed  by  him,  stating 
therein  his  intention  to  prosecute  the  said  appeal :  and 
the  said  appellant  shall  also  give  or  send  a  notice  signed 
by  him,  to  the  respondent  in  the  said  appeal,  stating  his 
said  intention  duly  to  prosecute  such  appeal  in  the  said 
Court;  and  one  of  the  Masters  of  the  said  Court,  to 
be  nominated  for  that  purpose,  by  the  Lord  Chief 
Justice  of  the  said  Court,  shall  forthwith  enter  every 
appeal,  of  which  he  shall  have  received  due  notice  from 
the  appellant  as  aforesaid,  in  a  book  to  be  kept  by  him 
for  that  purpose." 

Now  I  say  that  this  provision  refers  to  the  time  of 
sending  notice  of  appeal  to  the  respondent  equally  with 
sending  notice  to  the  Master ;  and  in  this  case  the  latter 
notice  has  been  duly  sent.  What  has  been  done  is  this: 
within  the  four  first  days  of  term  we  have  given  the 
notices  both  to  the  Master  and  to  the  respondent,  but  the 
11th  of  November  having  been  fixed  as  the  first  day  for 
taking  Registration  Appeals,  we  have  in  fact  only  given 
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five  days*  notice  before  the  day  appointed  for  the  bear-  1861. 
ing  of  the  appeal,  instead  of  ten  days,  as  required  by  Luckbtt 
section  64  of  the  Registration  Act  But  then  there  is  yollbh. 
a  proviso  in  that  section,  in  these  words  : — ''  Provided 
always,  that  if  it  shall  appear  to  the  said  Court  that 
there  has  not  been  reasonable  time  to  give  or  send  such 
notice  in  any  case,  it  shall  be  lawful  for  the  said  Court 
to  postpone  the  hearing  of  the  appeal,  in  such  case  as 
to  the  said  Court  shall  seem  meet."  Now  it  is  sub- 
mitted that  this  is  a  proper  case  for  the  exercise  of  that 
discretion,  on  the  part  of  the  Courts,  inasmuch  -as  the 
day  fixed  for  the  hearing  was  somewhat  earlier  than 
usual.  No  doubt  there  is  a  case  of  Pring  v.  JEstcourt  (a), 
which  makes  against  my  application,  so  far  as  it  goes, 
but,  in  fact,  there  was  in  that  case  no  notice  to  the 
respondent  under  section  62. 

Keating,  J.,  mentioned  Adey  v.  Hill(b). 

Eble,  C.  J.  I  think  t  am  bound  to  refuse  this  ap- 
plication, both  by  reason  of  the  case  of  Adey  v.  Hill,  in 
which  there  is  an  elaborate  statement  of  the  reasons  on 
which  the  Court  relied,  delivered  by  the  Lord  Chief 
Justice  Wildej  and  which  decision  is  distinctly  against 
you,  and  by  reason  that  that  case  has  been  followed  by 
more  than  one  case,  in  which  the  days  fixed  for  the 
hearing  were  full  as  early  as  this  present  case,  and 
where  the  application  was  refused. 

Per  Cur,     Application  refused. 


Fawcett  again  applied,  stating  that  he  had  under-      Noc  15. 

(a)  1  LutiP.  Reg,  Cat.  543.  (»)  1  Lwiw,  Reg.  Ctu,  542. 

xi2 
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1861.  stood  the  Court  would  bear  him  again,  if  he  could  show 
LucKBTT  that  he  had  a  locus  standi  before  them.  In  the  case  of 
VoLLBR.  Norton  v.  The  Town  Clerk  oj  Salisbury  (a),  Lord  Chief 
Justice  Wilde,  referring  to  the  62nd  section  of  the  Re- 
gistration Act,  said  : — ''  It  is  singular  that,  in  the  62nd 
section  of  the  Act,  no  time  is  mentioned  within  which 
the  appellant  is  required  to  give  the  respondent  notice, 
it  only  directs  that  notice  of  the  intention  to  prosecute 
the  appeal  shall  be  given  to  the  Master  within  the  first 
four  days  of  Michaelmas  Term.'*  What  will  be  the 
consequences  of  persisting  in  refusing  a  hearing  to  this 
appeal  ?  The  32nd  section  of  the  Act  gives  the  power 
to  Revising  Barristers  to  hold  their  Courts  at  convenient 
times  between  the  16th  day  of  September  inclusive,  and 
the  last  day  of  October  inclusive,  in  the  then  current 
year,  so  that  any  Revising  Barrister  might  appoint  the 
latter  days  of  October  for  holding  his  Courts ;  and  where 
the  Court  was  held  on  Slst  day  of  October  it  would 
be  impossible  for  the  appellant  to  give  the  ten  clear 
days'  notice  of  his  intention  to  prosecute,*  in  case  the 
Registration  Cases  were  fixed  for  11  tb  November.  If 
the  decision  announced  in  this  case  were  to  be  main- 
tained, there  would  be  no  time  for  giving  notice  of  the 
intention  to  proceed  with  the  appeal  according  to  tlie 
statute.  Adey  v.  Hill{b)  was  a  case  in  which  the 
Court  decided  that  no  appellant  can  have  his  appeal 
heard  in  the  absence  of  the  respondent,  unless  be  has 
given  ten  clear  days'  notice  of  his  intention  to  prosecute 
the  appeal. 

[Erlb,  C.  J.     Is  not  the  very  point  decided  ?] 

(a)  1  Lutw*  Beg,  Qu.  538.  (6)  1  Luiw,  Reg,  Ca$,  H2,  note. 
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That  tnay  be,  but  I  cannot  help  thinking  that  it       1861. 
ought  to  be  reconsidered,  because  of  the  evil  which      Luckett 
must  ensue  if  it  is  to  stand.     I  contend  that  the  first      Volleb. 
four  days  of  term  form  the  proper  time  for  such  appel- 
lants to  give  notice  in  to  such  respondents. 

Erle^  C.  J«  In  this  case,  I,  for  myself,  do  not  feel  at 
liberty  to  grant  the  application.  This  Court  exercises, 
with  respect  to  the  regrstration  of  voters,  a  peculiar 
jurisdiction  conferred  upon  it  by  Act  of  Parliament; 
and  the  point  now  pressed  on  us  has  received  a  full 
judicial  decision,  that  ten  days*  notiee  of  the  intention 
to  prosecute  must  be  given  by  the  appellant ;  and  the 
apparent  anomaly  in  the  proceeding,  namely,  that  for 
anything  there  is  to  prevent,  the  Revising  Barrister 
might  fix  his  Revising  Courts  at  such  times  as  that 
there  would  not'be  left  a  sufficient  interval  to  allow  of 
a  notice  of  ten  clear  days  to  be  given  or  sent  to  the  re- 
spondent before  the  day  appointed  for  the  hearing  of 
the  appeals,  was  pressed  upon  the  Court  and  considered 
before  :  and  it  has  been  before  this  considered,  that  the 
application  was  too  late,  as  it  is  said  in  the  Report  in 
Lutwyche  of  Adey  v.  Hill^ — *^  The  day  for  hearing  ap- 
peals has  been  appointed,  the  proper  notice  has  not  been 
given,  and  the  consequence  is,  that  the  appeal  cannot  be 
heard."  Then  this  case  does  not  appear  to  fall  within 
the  proviso  of  section  64,  that  is,  **  Provided  always,  that 
if  it  shall  appear  to  the  said  Court  that  there  has  not 
been  reasonable  time  to  give  or  send  such  notice  in 
any  case,  it  shall  be  lawful  for  the  said  Court  to  post- 
pone the  hearing  of  the  appeal  in  such  case  as  to  the 
said  Court  shall  seem  meet."     Here,  on  the  11th  Oc-- 
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1861.  tober,  the  deciBion  of  the  Revising  BamBter  was 
LucKBTT  given.  Therefore,  there  was  plenty  of  time  to  give  the 
VoLLBR.  notice  in.  The  attornies  who  had  to  conduct  the 
business  were,  perhaps,  not  acquainted  with  the  practice 
or  misinformed :  but  for  the  Court  having  these  de- 
cisions before  them,  it  would  be  entirely  contrary  to 
their  duty  to  depart  from  them.  We  shall  take  care  to 
have  the  day  for  taking  these  appeals  fixed,  so  as  to 
prevent  the  possible  consequences  which  have  been 
pointed  out. 

Williams,  J.     I  am  of  the  same  opinion. 

Btlbs,  J.     I  am  of  the  same  opinion. 

Appeal  struck  out 
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Bridgewater,  Appellant ;  Durant,  Respondent. 

^^  '^  Nov.  11, 22. 

THE  following  case  was  stated  by  the  Revising  Bar-  The  lay  clerka 
i.       I      1  1      i*  -m-r       -m-     «  atWincUopare 

nster  for  the  borough  of  New  Windsinr,  appointed  by 

Robert  Bridgewater  claimed  to  have  his  name  in-  canons;  acer- 
serted  in  the  list  of  voters  for  the  aforesaid  borough.         houses  are 

The  claimant  has  occupied  a  house  in  the  Lower  Jhe^Uy;  there 
Ward  within  the  borough  about  fourteen  years.  He  S  Am'"^ 
occupies  as  a  lay  clerk,  to  which  office  he  was  appointed  l^unuSrwIeive 
ky  the  Dean  and  Canons  of  Windsor  seventeen  years  f.^?  *  y®"  »d- 

-^  ''  ditional  salary 

ago.    The  freehold  of  the  house  is  in  the  Dean  and  from  the  time 

of  their  ap- 
Canons;  its  value  is  above  £10  a  year.     It  is  extra  pointment 

.  ,  /.,  •    1  t^      until  oneof  the 

parochial.     A  certain  number  of  houses  are  occupied  by  number  of 

lay  clerks.     There  are  more  lay  clerks  than  houses,  and  vacant ;  the 

the  juniors  receive  £20  a  year  more  salary,  till  a  house  Jeducedbylzo, 

becomes  vacant.    The  salary  is  then  reduced  by  the  ciCTkiLyuke 

£20.    The  lay  clerks  may  then  take  the  house,  but  ^not'^obHg^' 

each  is   not  obliged   to  reside.      He  can  perform  all  ca,f**^for^®aii 

his  duties  without  residing  in  the  house,  but  cannot  let  }»»"  ^'"".^  " 

°  lay  clerk  with- 

it  without  permission  of  the  Dean  and  Canons.  out  inhabiting 

mr         I   •  1  .  .  1       /.  ***®  house,  but 

The  claimant,  on  his  appointment,  took  the  oath  of  he  is  prevented 
allegiance  and  some  other  oaths.     He  believes  he  holds  without  licence 
his  office  for  life,  or  so  long  as  he  does  his  duties.     He  and^canons.'^'^ 
has  never  seen  the  statutes  of  the  Dean  and  Canons.  ^1,®^  ^\^ll 
He  has  no  doubt  that  there  are  such  statutes,  but  he  po»n;™ent  was 

'  tor  iiie»  or  so 

has  no  right  of  access  to  them,  and  he  has  made  no  If"? » he  did 

^  '  the  duties: — 

attempt  to  see  them  or   procure  any  evidence  from  ^^^*  these 

facts  did  not 

them.     He  knows  no  book  relating  to  his  office,  but  the  suffice  to  show 

,,,.,.,.  *">  occupation, 

cheque  book  in  which  his  name  is  entered,  and  which  either  as  owner 

.  ,  or  as  tenant, 

he  sees  once  a  mouth.  within  the  re- 

The  Revising  Barrister  held  that  these  facts  did  not  jrtuX«*  ^^> 

s.  27. 
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1861.        show  a  sufficient  occupatioD,  either  as  owner  or  tenant, 
Bridoewatbr  ^^^  refused  to  insert  the  claimant  on  the  list  of  voters. 
DuRANT.  If  the  Court  should  be  of  opinion  that  the  decision  of 

the  Revising  Barrister  was  erroneous,  the  claimant's 
name  was  to  be  inserted  in  the  list  of  voters  for  the 
borough  of  New  Windtor,  in  the  way  mentioned  in  the 
case. 


1 

I     ChriftUn  and 

1        Surum*. 

Place  of 
Abode. 

SClMt,  LftM,  ftc 

1  Robert  Bridge. 
water 

1 

30,  Lmmt 

Cloittert 

Uouw 

Sa,Ltwer 
CUiBteri, 

The  names  of  six  other  claimants  were  rejected  on 
the  same  grounds,  and  were  to  be  inserted,  if  the  Court 
should  decide  in  favour  of  Robert  JBridgewtUer, 

Macnamara  for  the  appellant*  Tlie  Reform  Act, 
2  WiU.  4,  c.  46,  by  the  27th  section  enacts,  ''  That  in 
every  city  or  borough  which  shall  return  a  member  or 
members  to  serve  in  any  future  Parliament,  every  male 
person  of  full  age,  and  not  subject  to  any  legal  in- 
capacity, who  shall  occupy  within  such  city  or  borough, 
&c.  (M  owner  or  tenant^  any  bouse,  warehoiMe,  counting- 
house,  shop  or  other  building,  being,  either  separately 
with  any  land  within  such  city,  borough,  &c..  occupied 
therewith  by  him  as  owner,  or  occupied  therewith  by 
him  as  tenant  under  the  same  landlord,  of  the  dear 
yearly  value  of  not  less  than  £10,  shall,  if  duly  regis- 
tered, &c.,  be  entitled  to  vote  in  the  election  of  a  mem- 
ber or  members  to  serve  in  any  future  Parliament  for 
such  city  or  borough.''  Now  this  elaimantis  not  forced 
to  occupy  this  house,  for  the  purpose  of  the  perform- 
ance of  his  duties  in  the  Cathedral   Church   as  ky 
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clerk;  he  occupies  as  tenant.  That  distinguishes  this  1861. 
case  frcMQ  Dobson  v.  Jones  (a)  and  Clarke  v.  Overseers  Beidobwatbr 
€f  Bury  8t.  Edmunds  (b).  It  is  also  distinguishable  on  durant. 
other  grounds  from  HeartUy  v.  Banks  (c).  Here  if  the 
lay  clerk  does  not  reside,  he  is  to  be  paid  £20  in  addi- 
tion to  his  salary,  till  a  house  becomes  vacant  The 
condition  that  they  shall  not  let  does  not  affect  the 
question;  for  it  is  quite  a  common  stipulation  in  de- 
mises, and  yet  the  persons  coming  under  such  con- 
ditions are  not  the  less  considered  to  be  tenants;  in 
fact,  they  are  more  of  tenants  rather  than  less,  by 
reason  of  being  under  restrictioa.  Hughes  v.  The 
Overseers  of  Chatham  (d)^  it  is  submitted,  governs  this 
case.  There  it  was  held  that  an  officer  in  the  service 
of  Government,  occupying  as  such,  rent  free,  a  house 
(no  part  of  which  is  used  for  public  purposes)  belonging 
to  Government,  in  part  remuneration  for  his  services,  is 
a  tenant  of  such  house  within  the  27th  section  of  the 
Reform  Act.  There  the  claim  was  in  respect  of  a 
house  situate  in  the  dockyard  at  Chatham,  and  the 
claimant  was  master  ropemaker,  and  as  such  had  the 
house  as  his  residence,  and  if  he  had  not  been  allowed 
the  house,  he  would  have  had  an  allowance  for  a 
house  in  addition  to  his  salary,  which  is  the  same  as 
this  case.  He  had  the  exclusive  occupation  of  the 
house ; .  he  was  not  required  but  permitted  to  reside. 
The  effect  of  this  is  pointed  out  in  the  judgment  in  that 
case :  '^  It  may  be  that  a  servant  may  occupy  a  tene- 
ment of  his  master's,  not  by  way  of  payment  for  his 
services,  but  for  the  purpose  of  performing  them ;  it 
may  be  that  he  is  not  permitted  to  occupy  as  a  reward, 

(a)  1  Lutw,  Reg.  Cat,  105.  (c)  JT.  S  Gra.  219. 

(6)  X.  4-  Gra,  90.  [d)  1  Luiw.  Reg.  Cat.  51. 
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1861.  in  the  performance  of  his  master's  contract  to  pay  him, 
Bridoiwater  hut  required  to  occupy  in  the  performance  to  serve  his 
DuRANT.  n^aster.  The  settlement  cases  cited  in  argument  esta* 
blished  and  proceeded  on  this  distinction.  We  think  it 
applicable  to  the  present  question,  and  as  there  is 
nothing  in  the  facts  stated  to  show  that  the  claimant 
was  required  to  occupy  the  house  for  the  performance 
of  his  services,  or  did  occupy  it  in  order  to  their  per- 
formance, or  that  it  was  conducive  to  any  other  pur- 
pose than  any  house  which  he  might  have  paid  for  in 
any  other  way  than  by  his  services;  and  as  the  case 
expressly  finds  that  be  had  the  house  as  part  remune- 
ration for  his  services,  we  cannot  say  that  the  con- 
clusion at  which  the  Revising  Barrister  has  arrived  is 
wrong."  Then  there  is  no  inconsistency  between  the 
relations  of  roaster  and  servant  and  landlord  and  tenant ; 
it  is  not  necessary  to  show  the  nature  of  his  interest  as 
tenant ;  it  is  enough  if  he  occupies  as  tenant  at  all :  a 
tenancy  at  will  would  be  sufficient  for  the  vote.  It  is 
submitted,  however,  that  he  continues  tenant  so  long  as 
he  continues  lay  clerk.  In  Heartley  v.  Banks  the 
question  was,  whether  they  were  occupying  as  owners ; 
there  was  no  question  of  tenancy.  The  case  of  Heath 
V.  Haynes  (a)  is  also  clearly  distinguishable.  That  was 
the  case  of  brethren  of  an  incorporated  hospital,  each  of 
whom,  on  his  appointment,  was  entitled  to  and  resided 
in  a  set  of  chambers,  of  the  yearly  value  of  £10,  the 
fee  simple  in  the  whole  premises  being  in  the  corpo- 
ration ;  and  it  was  held  they  had  not  such  an  occupa- 
tion, either  as  owners  or  tenants,  as  to  entitle  them  to  a 
vote  for  the  borough,  under  the  27th  section  of  the 
Reform  Act;  and  that  class  of  cases  seems  to  roe  to 

(a)  K.  4'  Gra.  99. 
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be  so  clearly  distingui^haUei  that  it  is  not  necessary  to        1861. 
go  at  greater  length  into  it.  Bridobwater 


V. 
DURANT. 


GriffiU  for  the  respondent.  I  submit  that  the  decision 
of  the  Revising  Barrister  was  correct.  Now,  a  very  im- 
portant statement  in  the  case  is,  that  the  claimant  took 
the  oath  of  allegiance.  Then  he  states  that  he  believes 
he  holds  his  office  for  life,  or  so  long  as  he  does  his 
duties.  He  also  states  that  he  has  never  seen  the 
statutes:  'Mie  has  no  doubt  but  that  there  are  such 
statutes,  but  he  has  no  right  of  access  to  them,  and  he 
has  made  no  attempt  to  see  themy  or  procure  any  evi- 
dence from  them."  The  result  of  what  the  complainant 
represents  as  the  facts  is,  to  leave  in  doubt  what  is  the 
real  position  in  which  he  stands.  He  says  that  he  occu- 
pies as  lay  clerk,  but  it  does  not  appear  what  that  is. 
Then  he  does  not  say  how  or  by  whom  his  salary  is 
paid,  or  what  are  bis  duties.  I  contend,  therefore,  that 
the  Revising  Barrister  was  perfectly  justified  in  saying, 
''You  do  not  bring  enough  to  me;  you  do  not  bring 
the  oath  or  the  statutes,  which  probably  were  sworn  in 
order  that  they  might  be  kept,  and  would  at  least  tend 
to  throw  light  on  the  position  you  fill."  My  friend  has 
brought  forward  a  number  of  cases,  and  detailed  the 
facts  of  them,  which  can  illustrate  the  question  of  ser- 
vices, and  no  doubt  a  servant  may  occupy  premises  and 
pay  rent  for  them ;  but  the  payment  would  be  evidence 
of  occupation  as  a  tenant,  and  there  may  also  be  an 
occupation  as  tenant  perfectly  different  and  separate 
from  the  service.  In  Heath  v.  Haynes^  the  tenants 
were  rated,  but  they  were  held,  for  the  purposes  of  the 
franchise,  not  to  occupy  as  tenants. 
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1S6I.  [Erlb,  C.J.    The  cor|>oratioa  there  oocapied.    That 

Bridobwatbr  is  a  part  of  (hat  case.] 


V. 

Dura  NT. 


In  that  case  all  the  rules  and  orders  were  brought 
before  the  CouK.  The  RevisiDg  Barrister  was  not,  as 
here,  kft  in  doubt  as  to  the  real  ttatus  of  the  claaoiaDt. 
So  in  Heartky  v.  Banks,  all  the  statutes  and  rules  were 
before  the  Court  If  they  had  been  produced  in  this 
case  it  might  have  appeared  that  the  case  was  simihir  to 
Heartley  v.  Banks, 

[WiLUAMSy  J.9  nientioned  GUaves  v.  ParfiU{a\ 
where  the  status  of  the  vicars  choral  of  the  cathedral  of 
Wells  was  discussed  ] 

The  claimant  says  he  believes  that  he  holds  his  office 
during  or  as  long  as  he  does  his  duty,  but  in  doing  so 
he  claims  more  than  a  tenant  at  will  would  do.  It  does 
not  appear  clearly  in  point  of  law  that  the  Revising 
Barrister  was  wrong,  and  therefore  the  appeal  ought 
not  to  be  allowed. 

Macnamara  in  reply.  My  friend  builds  much  on  the 
possibility  of  there  being  in  existence  certain  statutes 
and  orders,  and  which,  he  says,  we  ought  to  have  pro* 
duced  on  being  called  for;  but  it  is  not  found  that  in 
fact  there  ever  were  ^ny  such  statutes.  If  such  sugges- 
tions as  these  are  to  be  given  effect  to,  where  will  the 
Court  stop  ? 

[Williams,  J.  The  objection  is,  not  that  the  Revising 

(a)  7  C.  B,,  N.  S,  838;  S.  C  S  Jur,  N,  S.  805. 
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Barrister  did  not  make  tiuggestioua  enough,  but  that        1861. 
he  bad   not  materiaU  enough  brought  before  him  to  Bridobwatbr 
enable  him  to  determine  and  state  the  condition  of  the      durant. 
party.] 

It  is  not  the  claimant  who  withholds  the  books  of  the 
corporation;  it  is  not  he  who  withholds  the  books.  The 
Revising  Barrister  might  have  had  these  books  brought 
before  him,  and  might  have  gone  on  requiring  them 
until  he  was  satisfied  by  perusing  of  the  books. 

Again,  in  Hughes  v.  The  Overseers  of  Chatham^  there 
was  no  one  to  show  how  the  tenancy  commenced,  but 
in  some  respects  the  case  is  very  like  this.  On  the 
whole  it  is  submitted  that  the  claimant  has  been  made 
out  to  be  entitled  to  vote. 

Cur.  adv.  vulL 


Erlb,  C.  J.,  delivered  the  judgment  of  the  Court.  Noo.  22. 

In  this  case  the  Revising  Barrister  states  the  facts, 
which  were  proved,  relating  to  the  occupation  of  a  bouse 
by  the  claimant,  and  suggests  other  facts  which  were  not 
proved,  and  decided  that  he  was  not  satisfied  that  the 
claimant,  a  lay  clerk,  occupied  this  house,  either  as 
owner  or  tenant,  within  the  Statute.  Occupation  alone 
of  a  house  is  not  sufficient  to  qualify.  Their  occupation 
as  a  member  of  a*  corporation  aggregate ;  Heath  v. 
Haynes;  or  as  a  receiver  of  charitable  bounty;  HeartUy 
V.  Banks;  or  for  purposes  connected  with  services  to  be 
performed;  JDobson  v.  Jones;  Clarke  v.  Overseers  of 
Bury  St.  Edmunds;  or  under  an  appointment  from  go- 


▼. 

DURANT. 
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1861.  veraort  of  a  charity  at  their  discretion ;  Davis  v.  Wad- 
BftiDOBWATBR  ^^^Q^ou  (a),  have  been  held  not  to  qualify.  The  ques- 
tion is  one  of  fact,  and  it  was  for  the  Revising  Barrister 
to  draw  his  own  conclusion  from  the  premises  before 
him.  Upon  the  statement  of  the  case  we  do  not  find 
any  proof  that  the  appointment  of  the  lay  clerk,  together 
with  the  assignment  of  a  house  for  his  occupation, 
necessarily  created  any  legal  or  equitable  freehold  inte- 
rest in  the  house,  and  vested  it  in  him,  and  we  therefore 
see  no  reason  why  the  decision  of  the  Revising  Banister 
should  be  wrong. 

Decision  affirmed. 

(a)  1  M,^  Gra.  37. 
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1861. 


Collier,  Appellant ;  King,  Respondent. 

No9,n.  Dec.  7. 

THE  followiDg  case  was  stated  Tor  the  opinion  of  the  A  minister  of  a 
—  1         i_      Tfc      •  •         w>       •  i-        t  congregation  of 

Uourt  by  the  Revising  Barrister  for  the  southern  Particular 
division  of  the  county  of  Wilts.  pied  a  housed' 

Frederick  King  objected  to  the  name  of  John  Tho^  tachS^o^the** 
mas  Collier  being  retained  in  the  list  of  voters  for  the  con^^^ttion, 
parish  of  Downton.  Z^Jl\l'f!^^ 

r  were  vested  m 

The  facts  of  the  case  are  as  follows : —  ?''!tt^  J1 

trust  that  they, 

John  Thomas  Collier  is  the  minister  of  a  dissenting  *<^-»  ^»M  for 

^  ever  permit  the 

congregation  of  Particular  Baptists,  at  JDownton  afore-  "Jd  dwelling- 

,  ,  house  and 

said, and  stood  in  the  register  o{ South  Wilts  as  follows: —  premises  to  be 

held,  &c.  by 

**  Collier^  John  Thomas^  Downton.     Copyhold  house  the  minister  of 
and  garden.     South  Lane,     Himself  occupier."  gregationfor 

By  deed  dated   the  25th  of  September,  1813,  the  ThV'iSni''^^^^^^ 
property  in  respect  of  which  he  claims  to  be  registered  wm  a^pp^med 
appears  to  be  vested   in  trustees  upon  certain  trusts,  ^ii"r^n^ita- 
and  among  others,  "  that  the  trustees,  and  the  survivors  ^P^  *?  writing, 

,  signed  by  three 

and  survivor  of  them,  and  the  heirs  of  such  survivor,  or  deacons  of  the 

congregation, 

auch  new  and  other  trustees  as  aforesaid,  do  and  shall,  which  he 

^  .  .  .1     .  i.  1  /s         obeyed.    This, 

from  time  to  time  and  at  all  times  for  ever  hereafter,  and  his  own 
permit  and  suffer  the  ^aid  dwelling-house  and  premises  he  considered 
thereto  belonging  to  be  held,  used  and  occupied  by  the  m^iuuTbefor 
minister  of  the  said  congregation  for  the  time  being,  evidence  o/one 
as  and  for  his  place  of  abode  and  residence.''    There  is  for^hirl^T^e*' 
no  direction  in  the  deed  as  to  the  mode  by  which  the  yf*™»ra«mb«r 

^  of  the  congre- 

minister  should  be  appointed,  nor  any  power  given  for  fiction,  to  the 

his  removal.  appointment 

was  made  in 
the  usual  mode, 
and,  in  his  iopinion,  was  for  life,  was  all  that  was  brought  forward  to  show  what  was  the 
duration  of  his  holding.  The  Revisinff  Barrister  did  not  infer  from  the  above  that  there 
was  an  office  or  holding  for  life,  and  disallowed  the  claim.  He  was  held  to  have  acted 
correctly. 
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1861.  It  appeared  that  id   the  year  1847  the  said  John 

Collier       Thomas  Collier  received  a  letter  from   three  deacons 
RiMo.        ^^   ^^^    congregation,   of  which    the    following    is   a 
copy : — 

**  From  the  Particular  Baptist  Church  at  Downton^ 
to  Mr.  John  Collier^  at  the  Baptist  College,  BristoL 

"  From  the  two  visits  you  have  paid  us  in  the  capa- 
city of  a  supply,  from  the  intercourse  we  have  had  with 
you,  and  from  the  enjoyment  and  profit  we  have  expe- 
rienced under  your  ministry,  we  have  acquired  a  con- 
viction of  your  adaptation  and  qualification  '  to  take  the 
oversight  of  us  in  the  Lord ;'  in  accordance  with  which, 
we  herewith  cordially  and  unanimously  invite  you  to 
become  our  pastor.  But  in  doing  so  we  leave  it  entirely 
to  your  own  judgment  whether  you  will,  without  any 
further  knowledge  of  us,  at  once  accede  to  the  invita- 
tion, or  whether  you  would  prefer  to  come  amongst  us 
for  three  months  longer  on  probation  before  you  de- 
cide, in  order  that  you  and  we  may  enjoy  the  satisfac- 
tion of  a  more  marked  intimation  of  the  Divine  will. 
Sec.  &c. 

**  Aware  of  the  solemnity  of  the  step  we  are  taking, 
and  of  the  sacredness  of  the  relation  subsisting  between 
a  pastor  and  a  people,  we  would  earnestly  pray  that, 
should  that  relation  subsist  between  yourself  and  us,  it 
may  be  richly  realized  beneath  the  most  expressive 
tokens  of  the  Divine  benediction. 

"  Most  devoutly  commending  you  to  (he  wisdom  and 
blessing  of  the  Great  Head  of  the  Church. 
(Signed)         "  John  Andrews, 

"  William  Eastman^   *-  Deacons." 
"  James  Mitchell,     , 

In  accordance  with  this  request  the  said  John  Thomas 
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Cottier  undertook  the  duties  of  minister  to  the  said        1861. 
congregation*  for  a  probationary  period  of  three  months.      Collier 
At  the  expiration  of  that  time  he   received,  verballyi        Kino. 
a  second  call,  in  general  terras,  to  become  the  minister 
of  the  congregation,  which   he  accordingly  did,  and 
still  remains  so,  and  in  such  capacity  has  ever  since 
occupied  the  premises  in  respect  of  which  he  now  stands 
on  the  register,  and  which  are  of  sufficient  value  to 
qualify  him  to  vote,  if  otherwise  entitled. 

The  proof  of  his  appointment  for  life  consisted  of 
his  own  statement  that  he  so  considered  it,  and  the 
evidence  of  one  of  the  deacons,  who  had  been  a 
member  of  the  congregation  for  thirty-five  years,  that 
the  appointment  was  made  in  the  usual  mode,  and,  in 
bis  opinion,  was  for  life. 

It  was  objected'  that  the  said  John  Thomas  Cottier, 
under  the  circumstances  above  mentioned,  is  not  legally 
appointed  for  life,  and  does  not  take  such  an  interest 
by  virtue  of  the  said  office  as  would  qualify  him  to  be 
retained  on  the  register. 

On  the  other  side  it  was  maintained  that,  from  the 
above  facts,  it  was  shown  that  such  appointment  con- 
stitutes a  freehold  interest  sufficient  to  establish  the 
said  John  Thomas  Cottier's  right  to  be  so  retained. 

The  Revising  Barrister  was  of  opinion  that  the  right 
of  the  said  John  T/iomas  Cottier  to  be  retained  on  the 
register  was  not  established,  and  accordingly  expunged 
his  name* 

If  the  Court  should  be  of  opinion  that  the  Revising 
Barrister  was  wrong  in  his  decision,  the  name  should  be 
restored. 

Welsby  for  the  appellant.     The  short  facts  appear  in 

VOL.  I.       K.G.  K  K 
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1861.       the  above  case.    A  copy  of  the  deed,  spoken  of  in  the 
Collier      casei   is   not  appended ;   all   that   the   Revising   Bar- 

KINO.  rister  tells  the  Court  is,  that  by  a  deed  dated  26th  S^ 
iembtr,  1813,  **  the  property  in  respect  of  which,  &c., 
appears  to  be  vested  in  trustees,  upon  certain  Urosts, 
and  among  others,  that  the  trustees,  and  the  sunrivors 
and  survivor  of  them,  and  the  heirs  of  such  survivors, 
or  such  new  and  other  trustees  as  aforesaid,  do  and 
shall,  from  time  to  time  and  at  all  times  for  ever  here- 
after, permit  and  suffer  the  said  dweliing-honse  and 
premises  thereto  belonging  to  be  held,  used  and  occupied 
by  the  minister  of  the  said  congregation  for  the  time 
being,  as  and  for  his  place  of  abode  and  residence." 
The  Revising  Barrister  further  says,  that  the  proof  of 
the  minister*s  appointment  for  life  consisted  of  his  own 
statement  that  be  so  considered  it,  ffnd  the  evidence  of 
one  of  the  deacons—a  thirty-five  years*  member  of  the 
body — that  the  appointment  was  made  in  the  usual 
mode,  and  in  his  opinion  was  for  life.  From  the  case 
of  Burton  v.  Brooks  (a)  I  am  unable  to  distinguish  this 
case  in  any  respect,  except  that  there  the  appointment 
to  the  use  of  the  dwelling-house,  &c.  was  general  and  for 
life,  if  he  so  long  continued  pastor,  teacher  or  minister 
of  the  congregation.  The  invitation  to  him  was  con* 
veyed  in  the  following  letter,  signed  by  two  deacons  of 
the  church : — 

''  Hartwell,  May  21,  1849. 
"  Dear  Sir, — Yesterday  we  asked  the  subscribers  to 
stop,  as  we  had  proposed;  and,  as  far  as  we  could 
ascertain,  their  feelings  are  in  unison  with  those  of  the 
church  members  in  desiring  to  secure  your  stated 
ministration  at   Roade.     We  have  therefore  now  (on 

(a)  2  Luho,  lUg,  Cat.  197. 
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behalf  of  the  church)  to  invite  you  to  accept  the  pastor-        1861. 
ate,  and  come  and  reside  amongst  us.     In  this  invitation      Collier 
we  most  cordially  join.    We  trust  the  matter  has  been        kino. 
the  subject  of  much   prayer,  and   that  your  coming 
amongst  us  (if  such  should  be  the  will  of  God)  may  be 
for  His  glory  and  great  good. 

"  We  remain,  yours  sincerely, 
"  William  Hands, 


"  William  James. 


:■} 

"  P.S.— Will  you  please  to  let  us  have  your  decision 
(as  to  next  Sabbath)  as  early  as  possible,  in  order  to 
aiFord  time  to  get  a  supply,  if  one  should  be  needed  ? 
Please  to  direct  to  Mr.  Hands.*' 

This,  it  will  be  seen^  was  very  much  the  sort  of  letter 
that  had  been  written  in  this  case,  and  there,  as  here, 
the  legal  estate  in  the  premises  were  vested  in  certain 
trustees,  and  that,  like  this,  was  a  congregation  of 
Baptists.  There,  as  here,  the  trust  is  "  to  permit  and 
suffer  the  then  pastor,  teacher  or  minister  of  the  ^id 
congregation,  &c.,  for  the  time  being,  to  dwell,  inhabit 
and  reside'*  in  the  said  premises, ''  and  occupy  and  use 
the  same,  with  the  appurtenances  thereto  belonging, 
&c.''  In  each  case,  therefore,  it  comes  back  to  the 
question,  '*  Is  it  an  appointment  for  life  ?"  It  is  true 
that,  under  such  an  appointment,  the  minister  may  be 
removable  by  the  congregation ;  but  it  is  not  the  less 
on  account  of  that  possibility  an  estate  less  than  a  free- 
bokl.  The  deed,  it  is  expressly  found,  does  not  give 
any  power  to  remove  him.  In  Burton  v.  Brooks  the 
Court  said,  ''  The  Barrister  finds  that  the  evidence  of 
the  respondent's  appointment  was  his  own  statement 
that  it  was  general,  and  for  life.  He  appears  to  have 
considered  that  evidence  sufficient,  and   therefore  we 

K  k2 
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1861.  must  take  it  that  the  respondent  is  minister  for  life, 
Collier       holding  his  appointment  under  the  trusts  of  the  deed. 

King.  He  has,  therefore,  an  equitable  freehold  estate.''  In 
other  words,  he  had  a  freehold  interest  which  entitled 
him  to  vote.  Then  I  say  that  which  he  holds  is  an 
office. 

[Erlb,  C.  J.     I  doubt  that  altogether. 

Bylbs,  J.  That  a  minister  of  this  kind  is  a  tenant 
at  will  merely  to  the  trustees  is  settled  by  a  case  in  the 
King's  Bench,  Doe  d.  Nicholl  y.  M*Kaeg  (a).] 

The  question,  it  is  submitted,  is  whether  he  is  not 
here  made  minister  for  life,  he  being  made  so  for  an 
indeterminate  term,  and  there  being  no  power  given  to 
remove  him  from  the  ministry. 

[Erle,  C.  J.  You  cannot  surely  say  that  every  man 
who  is  put  in  to  perform  a  duty  of  this  kind  to  a  con- 
gregation is  entitled,  if  he  misbehaves  in  his  vocation, 
to  turn  round  and  say,  I  am  appointed  for  life,  and  no 
one  can  displace  me?  That  seems  a  dangerous  pro- 
position to  set  up.] 

In  Burton  v.  Broolis  the  statement  of  facts  was 
similar  to  that  here,  and  Maule,  J.,  took  notice  that  it 
was  quite  consistent  with  holding  that  the  minister  was 
a  tenant  at  will  to  the  trustees,  that  he  should  also  have 
been  an  equitable  tenant  in  fee.  The  Barrister's  in- 
ference in  that  case  was  an  inference  of  law,  and  the 
Court  held  it  to  be  a  right  inference. 

(a)  10  B,  f  C,  721.     See  fVilkinton  v.  MaUn,  2  Tyrw.  544. 
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[Keating,  J.     An  appointment  for  an  uncertain  time        186L 

may  extend  for  life,  and  therefore  it  is  a  freehold.  Collier 

▼. 

KlMO. 

Btlbs,  J.  Would  the  Court  of  Chancery  interfere 
to  prevent  an  ejectment  brought  against  a  minister  who 
performed  his  duty  ? 

Erlb,  C.  J.  It  is  a  question  very  material  to  decide 
whether,  under  such  an  appointment  as  this,  Mr. 
Collier  became  invested  with  an  office  for  life.] 

Rogers  on  Election  Law,  pp.  16,  16  (edit.  1859), 
distinguishes  where  the  party  is  named  in  the  deed  (as 
is  the  case  here),  and  where  he  is  not  named.  It  may 
be  assumed,  that,  whenever  lands  are  held  by  A,  in 
trust  to  pay  over  the  rents  to  C,  a  person  named  in  the 
deed,  so  long  as  C  shall  officiate  .as  the  minister  of  a 
particular  congregation,  C  is  the  cestui  que  trust  under 
the  deed,  and  has  an  equitable  estate  in  such  lands. 
In  such  a  case,  although  it  may  have  been  stipulated 
that  he  should  be  removable  at  the  will  of  the  congre- 
gation, C.  would  still  have  a  freehold  interest  by  the 
express  words  of  the  deed,  which,  though  defeasible  by 
the  congregation,  would  still  be  an  indeterminate  in- 
terest, and  consequently  an  estate  of  freehold.  It  is 
believed,  however,  that  such  a  limitation  as  the  above 
rarely  occurs.  The  ordinary  provisions  of  such  deeds 
are,  not  to  pay  to  a  person  specially  named  in  the  deed, 
but  to*  pay  to  the  person  (without  naming  him)  who 
shall  be  minister  of  the  particular  congregation.  The 
distinction  between  the  two  cases  is  obvious :  in  the 
first,  C  has  a  personal  right  to  the  rents  and  profits,  and 
his  continuance  as  minister  merely  describes  the  period 
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1861.  during  which  he  may  exercise  such  right ;  in  the  second, 
GoLLiBE  the  officiating  minister  has  no  estate  in,  or  personal 
KiMo.  right  to,  the  rents  and  profits  of  the  land,  nor  stands 
personally  in  the  relatire  position  of  cestui  que  trust  to 
the  trustees.  In  this  latter  case  the  trust  is  created  for 
the  support  of  the  office,  and  not  for  the  individual 
benefit  of  the  person  whilst  he  holds  the  office.  Here 
be  does  not  sit  at  the  will  of  the  congregation,  and  I 
submit  that  this  case  must  be  governed  by  the  case  of 
Burton  v.  Brooks. 

[Wi  Lu AMS,  J.  You  see,  in  that  case,  it  was  taken 
that  the  Revising  Barrister  had  found  as  a  fact  that  the 
respondent  was  minister  for  life;  here  the  Revising 
Barrister  seems  to  say  that  we  must  assume  that  the 
appointment  of  Mr.  Collier  was  for  life.  Heywoodts 
Election  Cases,  p.  130  (which  is  a  book  of  great  autho* 
rity),  treats  this  question,  and  sums  up  by  saying,  **  At 
the  last  Yorkshire  election  some  of  the  Presbyterian 
dissenting  ministers,  who  tendered  their  votes,  said  that 
they  believed  themselves  to  be  elected  by  their  congie- 
gations  for  life,  and  could  not  be  removed  from  the 
chapels  or  houses,  which  they  held  virtute  officii^  and 
these  were  admitted  to  poll.  Others  declared  that  they 
understood  they  might  be  removed  at  pleasure;  of 
course  their  votes  were  rejected/' 

Kbatinq,  J.  ElHott,  Registration,  29,  appends  to 
that,  '^  This  by  no  means  appears  to  be  a  satisfactory 
mode  of  settling  the  question."] 

Coleridge,  Q.C.,  for  the  respondent  Burton  v. 
Brooks,  I  submit,  is  in  my  favour,  and  I  think  will  be 
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seen  to  be  so  upon  a  little  exanQioation.  The  question  1861. 
is  there  left  to  the  conclusion  of  the  Revising  Barrister,  Coll»& 
to  be  made  from  the  statement  of  the  trusts  laid  before  Kikq* 
bim.  It  musty  howeveri  be  borne  in  mind  that  what  is 
true  of  one  dissenting  congregation  is  not  necessarily 
true  of  another.  Every  case  must  resolve  into  a  ques- 
tion of  fact— does  the  minister  of  this  congregation  hold 
for  life  or  not  ?  If  he  does  hold  for  life,  then  he  has 
a  freehold,  and  is  entitled  to  a  vote.  A  feoffment  de- 
feasible on  a  certain  event  is,  I  apprehend,  the  same 
thing  as  that  which  was  put  by  one  of  your  Lordships. 
Now  if  there  bad  been  here  a  freehold  interest  either 
from  the  terms  of  the  case,  or  from  its  being  plain  that 
there  was  a  freehold  interest  in  the  office,  that  would 
do;  but  it  is  not  shown  here  that  that  is  so.  Neither 
by  the  deed,  nor  by  any  other  evidence  set  out,  is  any 
such  thing  proved.  But  it  does  not  follow,  therefore, 
that  he  is  in  for  life.  You  would  not  expect  to  find  a 
power  of  removal  in  the  deed.  Whether  the  minister  is 
to  be  considered  as  the  beneficial  owner  of  these  pre- 
mises, and  whether  he  be  appointed  for  life,  or  how- 
soever appointed,  as  long  as  he  continues  minister  he 
may  be  said  perhaps  to  be  in  of  an  office.  But 
still  the  question  of  fact  comes  round--what  is  his 
holding  of  the  office?  Now  the  terms  of  such  holdings 
differ  in  every  different  dissenting  body;  and  if  the 
churches  are  independent,  then  in  every  different  church. 
It  is  apparent  that  the  Revising  Barrister  thought  that 
he  was  deciding  a  question  of  trust ;  for  he  says  of  the 
minister,  '^The  proof  of  his  appointment  consisted  of 
his  own  statement,  that  he  so  considered  it ;  and  the 
evidence  of  one  of  the  deacons,  who  had  been  a  member 
of  the  congregation  for  thirtv-five  yeara,  that  the  ap- 
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1861.  pointment  was  made  in  the  usaal  Diode,  and  in  his 
Collike      opinion   was   for  life/'     Then  the   Revising   Barrister 

Kino.  proceeds  :  'Mt  was  objected  that  the  said  J,  71  ColUer, 
under  the  circumstances  above  mentioned,  is  not  legally 
appointed  for  life,  and  does  not  take  such  an  interest, 
by  virtue  of  the  said  office,  as  would  qualify  him  to  be 
retained  on  the  register." 

[Keating,  J.  What  is  Mr.  CoUier^s  tenure  as  a 
Court  of  Equity  would  consider  it  ?] 

I  submit  it  would  be  very  difficult  to  answer  that 
question  without  knowing  more  certainly  the  facts  of 
.  the  case.  It  is  possible  that  he  may  be  deemed  tenant 
at  will  to  the  majority  of  the  congregation.  Two  cases 
determined  in  1830  in  the  Court  of  King's  Bench  have 
decided  that  a  minister  of  a  dissenting  congregation 
placed  in  possession  of  a  house  and  other  premises 
appurtenant  to  the  chapel,  held  by  trustees  in  fee,  was 
a  mere  tenant  at  will ;  that  he  is  in  of  such  an 
interest  only  as  is  determinable  without  notice;  and 
that  upon  dismissal  from  the  religious  office  or  function 
be  is  ipso  facto  out  of  the  land,  &c.  Doe  d.  •Tones  v. 
Jones  {a);  Doe  d.  Nicholl  v.  M*Kaeg{jb).  In  all  dis- 
senting congregations,  I  submit  that  it  is  the  majority 
of  the  congregation  who  are  to  say  who  is  to  supply 
them  with  doctrine. 

[Btlbs,  J.  Suppose  the  minister  insisted  to  preach 
without  a  salary,  would  they  have  a  right  to  turn  him 
out?] 

(a)  10  B.  f  C.  718.  {h)  10  B,  ^  C.  72h 
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I  apprehend  so.  There  have  been,  I  believe,  instances        1861. 
of  that  kind,  in  cases  of  chapels  of  the  Church  of  Eng-^      Collier 
land.    There  the  ministers  had  relied  upon  the  terms  of        Kino. 
their  appointments ;  but  the  answer  was,  '^  You  came 
here  on  a  different  footing  from  that  which  you  now 
set  up." 

[Byles,  J.  In  the  absence  of  usage  and  custom,  what 
is  his  position  ?] 

I  think  that,  according  to  the  general  understanding 
in  such  matters,  it  would  be  an  appointment  for  life. 

[Erlb,  C.  J.  Wesley's  Scheme  allows  of  the  minister 
remaining  in  one  place  for  a  period  only.] 

The  Courts  of  Common  Law  from  a  very  early  period 
gave  sanction  to  the  idea  of  the  permanency  of  the 
estate  of  the  ministers,  though,  independently  of  that, 
the  bishops  could  have  removed  them,  as  they  were  the 
mere  subordinates  of  the  bishops,  and  would  have  been 
wholly  at  their  disposal  except  for  the  difficulty  inter- 
posed by  the  common  law,  of  removing  from  a  freehold. 

[Byles,  J.  Take  the  case  of  a  general  appointment  of 
a  minister  by  a  bishop :  was  that  considered  to  last  so 
long  as  it  is  argued  this  does  ?] 

The  whole  question  here  is  clearly  for  the  Court  of 
Common  Pleas  to  determine.  It  might  be,  in  fact,  a 
question  to  be  determined  by  the  Court  in  each  case; 
and  in  coming  to  that  determination  it  will  be  found  that 
the  trusts  of  the  deed  are  not  wholly  immaterial.     Now 
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1861.  the  tnisti  of  the  deed  import  that  the  person  who  was 
CotMsa  first  appointed  minister  of  this  congregation  under  them, 
Kino.  ^^  least  bad  a  right  to  hold  for  iife,  and  the  argument  is 
that  this  is  to  be  looked  on  as  the  deed  of  a  founder  of 
an  eleemosynary  institution,  and  that  the  founder  thereof 
was  founding  an  office,  as  he  had  a  right  to  do,  because 
he  was  dealing  with  a  matter  entirely  within  his  own 
control.  Therefore  there  was  before  the  Revising  Bar- 
rister some  evidence  derived  from  the  deed  upon  the 
point  in  question.  In  the  case  of  Burton  v.  Brooks^ 
MauUj  J.,  says,  that  the  Revising  Barrister  in  that  case 
found  that  the  minister  was  irremovable.  That  usually 
is  not  a  question  of  law.  The  question  whether  the 
minister  of  a  dissenting  congregation  is  irremovable  can 
hardly  be  a  question  for  the  Court  However,  the  Bar* 
rister  finds  the  fact  in  that  case;  and  then,  that  the 
minister  had  an  equitable  freehold  for  life,  and  was 
therefore  entitled  to  vote,  was  the  correct  conclusion  of 
the  Court. 

[Williams,  J.  At  all  events  that  case  gets  over  the 
diflSculty  of  an  appointment  for  life  where  the  thing  ap- 
pointed to  is  not  an  office.  That  case  assumes  that  there 
might  be  an  appointment  for  life  to  a  function  of  this 
kind.  I  use  the  term  function  because  it  was  used  by 
•  Lord  Mansfield  in  a  like  case  (a)  of  a  congregation  of 
Presbyterians  with  a  trust  deed,  &c.,  where  he  says, 
**  The  right  to  the  function  is  the  substance,  and  draws 
after  it  everything  else  as  appurtenant  thereto.  The 
power  of  the  trustees  is  merely  in  the  nature  of  an 
authority  to  admit.  The  use  of  the  meeting-house  and 
pulpit  in  this  case  follows,  by  necessary  consequence, 

(a)  R,  ▼.  Barker t  8  Burr,  1268. 
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the  right  to  the  functioD  of  minister,  preacher  or  pastor,        1861 « 
as  much  as  the  insignia  do  the  office  of  a  mayor,  or  the      Collisr 
custody  of  the  books  that  of  a  town  clerk/*]  Kiiia. 

It  would  require  the  appointment  to  be  in  writing,  to 
be  a  valid  ap|x>intment  9f  the  office  and  land  connected 
with  the  office ;  that  it  is  held  in  virtue  of  the  office ; 
and  moreover  it  would  require  a  writing  under  the  Sta- 
tute of  Frauds. 

Wehby,  contri.  It  is  plain  that  the  Revising  Barris* 
ter  thought  that  in  this  case  lie  was  determining  a  matter 
of  law,  for  he  6rst  sets  out  the  deed  and  then  states  the 
nature  of  the  appointment,  and  then  he  says  that  what 
was  objected  to  the  vote  was,  that  the  claimant  was  not 
legtflly  appointed  for  life,  and  that  he  did  not  take  such 
an  interest,  by  virtue  of  the  said  office,  as  could  qualify 
him  to  be  retained  on  the  register.  The  Revising  Bar- 
rister decided  between  two  conflicting  legal  views.  It 
was  argued  in  point  of  law  on  the  other  side  that,  from 
the  facts  found,  it  was  shown  that  such  appointment 
constituted  a  freehold  interest  sufficient  to  establish  the 
claimant's  right'  to  be  so  retained.  The  Barrister  de- 
cided, as  a  matter  of  law,  that  the  right  was  not  esta- 
blished, and  accordingly  expunged  the  name.  Sup- 
posing, however,  that  it  were  a  question  of  fact  for  the 
Revising  Barrister  to  settle,  would  this  Court  allow  that 
two  different  Revising  Barristers  should  come  to  dif- 
ferent conclusions?  Now  1  say  that,  in  the  case  of 
Burton  v.  Brooks,  the  facts  were  exactly  the  same.  The 
claimant  there  stood  in  exactly  the  same  position  as  the 
party  does  here.     My  learned   friend   says   that  this 


Collier 

▼. 

Kino. 
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1861.  matter  may  differ  in  different  sects,  but  this  is  the  same 
sect  as  in  that  case;  and  the  rules,  he  says,  may  vary  in 
different  congregations ;  but  the  rules  here  are  the  same 
as  there,  and  besides  there  is  the  testimony  of  the 
minister.  R.  v.  Barker  has  been  referred  to,  but  that 
case  was  considered  in  i2.  v.  Jotltam{a),  where  the 
Court  refused  a  mandamus  to  restore  a  minister  of  an 
endowed  meeting-house,  who  had  been  expelled  by  a 
majority  of  the  congregation  (being  Particular  Baptists)^ 
on  the  ground  that  it  did  not  appear  that  he  had  com- 
plied with  all  the  requisites  to  give  him  a  prima  facie 
title;  and  Lord  Kenyan,  in  his  judgment,  says,  "There 
is  no  doubt  but  that  a  mandamus  lies  in  these  cases, 
where  there  is  an  endowment,  if  a  proper  case  be  made 
out;  but  it  is  necessary  for  a  party  applying  for  a  man- 
damus to  be  restored  to  any  ofHce  to  make  out  a  primA 
facie  title  to  such  office,  and  show  at  least  that  he  has 
complied  with  all  the  forms  necessary  to  constitute  his 
right.  Therefore  the  Court  there  recognizes  that  a  man- 
damus lies  to  restore  to  this  office,  as  they  call  it.  I 
apprehend  that  the  decision  of  the  Revising  Barrister 
ought  to  be  reversed. 

Erlb,  C.  J.  The  Court  has  had  difficulty  in  this 
case,  for  want  of  understanding  as  to  what  the  Revising 
Barrister  intended  to  leave  to  them.  If  the  Revising 
Barrister  had  found  that  the  claimant  was  not  ap- 
pointed for  life,  then  our  course  would  have  been 
clearly  to  decide  that  he  was  not  entitled  to  a  vote.  If 
the  Revising  Barrister  means  that  the  facts  did  not  show 
one  thing  or  the  other,  then  we  think  that  the  duty  we 

(a)  3  r.  A  675. 
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have  to  perform  is  equally  clear,  aud  we  therefore  shall       1861. 
send  back  this  case  to  the  Barrister  to  state  over  again.      Collibe 

V. 

Kino. 
Judgment  accordingly. 

The  case  having  been  subsequently  re-stated ,  aud 
the  Barrister  having  stated  that  he  was  satisfied  with 
the  proof  of  the  facts  stated  above ;  but  that  his  opinion 
was,  assuming  all  the  facts  alleged  to  be  true,  they 
did  not  in  law  amount  to  an  appointment  for  life. 


The  judgment  of  the  Court  was  now  delivered  by 

Erle,  C.  J.     In  this  case  the  appellant  claimed  to        ^^-  7. 
be  qualified  by  an  equitable  freehold  interest  in  a  house, 
which  was  vested  in  trustees  for  the  minister  for  the  time 
being  of  a  dissenting  congregation  at  Downton. 

The  case  sets  forth  a  letter  signed  by  three  deacons, 
requesting  the  appellant  to  become  the  minister  after 
three  months'  probation ;  a  call,  in  general  terms,  to 
become  the  minister,  and  a  continuance  in  that  capacity 
from  1847. 

The  further  evidence  in  support  of  the  duration  of 
the  appointment  was  the  statement  of  himself,  and  one 
of  the  deacons,  who  had  known  the  usage  for  thirty- 
five  years,  that  they  considered  it  to  be  for  life.  The 
Revising  Barrister  decided  that,  from  these  facts,  he 
did  not  draw  the  conclusion  that  the  appointment  was 
for  life,  and  we  are  to  say  whether  that  decision  is 
wrong  in  point  of  law. 

The  facts  found  do  not  necessarily  prove  that  this 
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1861.  general  appointment  operated  aa  an  appointnient  for 
CoLLiBR  life.  The  Barrister  had,  by  law,  the  duty  of  stating 
King.  what  inference  he  drew  from  the  premises  before  him, 
and  although  he  might  have  inferred  that  the  appoint- 
ment was  for  life,  it  is  not  a  necessary  inference. 

In  Burton  v.  Brooks  the  Revising  Barrister  did  infer 
that  the  appointment  was  for  life,  and  the  Court  affirmed 
his  decision,  and  Maule,  J.^  approved  of  it«  Still,  it 
must  be  noted  that  there  was  additional  evidence  in 
that  case,  for  the  deed  creating  the  trust  expressed  it 
to  be  for  the  life  of  the  minister  therein  named ;  so  that 
the  existing  appointment  at  the  time  of  the  deed  was 
clearly  for  life,  and  it  might  well  be  presumed  that  sub- 
sequent appointments  would  be  for  life,  if  no  change 
was  indicated. 

In  The  Attorney^General  v.  PearBOn{a)y  Lord  BSdon 
directs  an  inquiry  to  be  made  by  the  Master  to  ascertain 
whether  a  general  appointment  of  a  dissenting  minister 
bad  there  operated  as  an  appointment  for  life. 

This  direction  is  more  fully  stated  at  the  conclusion 
of  the  judgment. 

In  Porter  v.  Clarke  (b)  the  appointment  was  general, 
and  the  Vice-Chancellor  refused  to  infer  that  it  was  for 
life ;  but  he  relied  much  on  the  fact  that  there  was  no 
house  and  no  endowment  for  the  minister,  and  nothing 
beyond  voluntary  contributions. 

Although  the  question  referred  to  us  is,  strictly 
speaking,  a  question  of  fact,  it  probably  is  sent  to  us 
in  order  that  some  principle  may  be  suggested  for  future 
guidance.  We  therefore  add,  that  the  question  is  the 
same  as  that  which  would  arise  in  equity,  if  the  trustees 

(a)  8  Mer,  420.  (b)  2  Sim.  520. 
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brought  ejectment  against  the   minister  without  any        1861. 
legal  cause  for  removal,  and  the  minister  applied  for  an       Collier 
injunction  to  stay  the  action.  Kino. 

Lord  EldoUy  for  his  guidance  on  that  point,  in  The 
Attorney^  General  v.  Pearson^  above  cited,  directed  the 
Master  to  inqaire  as  to  the  usage  in  respect  of  the 
duration  of  the  office,  and  particularly  whether  any 
agreement  or  understanding  was  entered  into  between 
the  minister  and  the  parishioners,  for  the  time  being, 
members  of  the  congregation,  attending  the  meeting- 
bouse  and  subscribing  to  its  support,  touching  the  dura* 
tion  of  the  ministry  of  the  minister. 

According  to  the  result  of  such  inquiry,  upon  the  da* 
ration  of  the  appointment,  would  be  the  decision  of  the 
Revising  Barrister  for  or  against  the  qualification. 

This  decision  is  affirmed. 

Decision  affirmed. 
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1861. 


Lewis,  Appellant ;  Roberts,  Respondent. 
N09.U. 
To  prove  that      WOHN INNONS,  on  the  register  of  voters  for  the 

the  origrinal  no-  •^  .  .  »>  ■•11  n  rm 

tice  of  objec-  pansh  of  Bromley,  objected  to  the  name  of  Thomas 

to  vote  for  a  Loviti  Howard  being  retained  on  the  list  of  voters  for 

tained  by  a  the  parish  of  Plumsteodf  in  the  western  division  of  the 

K"t7  county  of  Kent. 

T'lCKTin*'  A  paper  writing  (which  was  annexed  to,  and  formed 

order  to  be  re-  p^j.^  ^f^  ^jj^  case),  purporting  to  be  a  duplicate  of  the 

claimant,  was  notice  of  objection,  stamped  at  the  proper  post-office,  on 

hand  of  ihe  ob-  the  24th  ot  August  last,  was  produced  before  the  Revising 

jector,  in  com-    t»       .  . 

pliance  with      Barrister;  and  it  was  proved  that  in  due  course  of  post 

sect.  7  of  that  .    •      1  .  ,  1  •  1      1     « 

Act,itisenou(7h  the  Original  notice  would  have  reached  the  voter  on  or 
dupHoite  no-*  before  the  25th  of  August  last.  The  signature  to  the 
tion°8igned%y  ^^^^  paper  writing  or  duplicate  was  proved  to  be  in  the 
Ind  rtimp^  handwriting  of  the  said  John  Innons,  and  the  identity 
by  the  post-      ^f  (j^^  person  signing  the  said  duplicate  notice  with  the 

master  with  the  r  o       o  r 

stamp  of  the      person  of  that  name  on  the  said  Bromley  list  -of  voters 

post-office  '^  ^ 

where  the  post-  was  proved ;  but  no  proof  was  given  that  the  original 

ing  took  place.  ... 

notice  of  objection,  of  which  such  paper  writing  pur- 
ported to  be  a  duplicate,  had  been  signed  by  the  said 
John  Innons,  other  than  the  production  of  such  stamped 
duplicate  so  signed  by  him  as  aforesaid. 

The  notice  of  objection  to  the  overseers  in  the  same 
case  was  duly  proved. 

It  was  contended,  on  behalf  of  the  said  Thomas  Lovitt 
Howard,  that  the  production  of  such  stamped  duplicate 
notice  of  objection  was  no  evidence  that  the  original  notice 
of  objection,  retained  by  the  postmaster  to  be  sent  to  the 
said  Thomas  Lovitt  Howard,  was  signed  by  the  party 
objecting,  as  required  by  the  6  &  7  Vict.  c.  18,  s.  7. 


XXV.  VICTORIA.  403 

The  original  notice  was  not  produced.  1861. 

The  said   Thomas  Lovitt  Howard  did  not  prove  his        Lewis 
qualification ;  and  the  Revising  Barrister  held,  that  the      Roberts. 
notice  of  objection  to  him  was  valid,  and  expunged  his 
name  from  the  list. 

The  name  of  James  Jacobs  was  expunged  from  the 
same  list  of  voters,  under  the  same  circumstances. 

If  the  Court  should  be  of  opinion  that  such  notice 
of  objection  was  invalid,  the  names  of  the  said  Thomas 
Lovitt  Howard  and  James  Jacobs  were  respectively  to 
be  restored  to  the  list  of  voters  for  the  said  parish  of 
Plumstead  ^  and  the  register  of  voters  was  to  be 
amended  accordingly. 

If  the  Court  should  be  of  opinion  that  such  a  notice 
of  objection  was  valid,  the  said  register  was  to  stand 
without  amendment. 

Macnamara  for  the  appellant.  The  question  in  this 
case  arises  on  the  7th  section  of  the  Registration  Act, 
6  &  7  Vict,  c.  18.  That  section  empowers  any  person 
on  the  register  to  object  to  any  other  person  named  in 
the  list,  as  not. entitled  to  be  upon  it;  and  it  provides 
that  notice  of  objection  shall  be  given  to  the  overseers, 
according  to  a  certain  form  specified  in  Schedule  (A)  of 
the  statute,  and  it  further  provides,  that  the  person  so 
objecting  shall  give,  or  cause  to  be  given  to  the  person 
so  objected  to,  or  leave,  or  cause  to  be  left  at  his  place 
of  abode  as  described  in  such  list,  a  notice  according  to 
the  form  numbered  5  in  the  said  Schedule  (A),  or  to  the 
like  effect ;  and  every  such  notice  of  objection  shall  be 
signed  by  the  party  so  objecting  as  aforesaid. 

Then  the  100th  section  enacts,  that  it  shall  be  suffi- 
cient in  every  case  of  noti(^e  to  any  person  objected  in 

VOL.  I.       K.G.  L  L 
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1861.  any  list  of  county,  city  or  borough  voters,  &c.  whose 
Lewis  name  and  place  of  abode  appears  in  such  respective 
Roberts.  list  as  aforesaid,  if  the  notice  so  required  to  be  given  as 
aforesaid  shall  be  sent  by  post  free  of  postage,  &c., 
directed  to  the  person  to  whom  the  same  shall  be  sent, 
at  his  place  of  abode  as  described  in  the  said  list  of 
voters,  and  whenever  any  person  shall  be  desirous  of 
sending  any  such  notice  of  objection  by  the  post,  he 
shall  deliver  the  same  duly  directed,  open  and  m 
duplicate,  to  the  postmaster  of  any  post  office  where 
money  orders  are  received  within  such  hours  as  shall 
have  been  previously  given  notice  of  at  such  post  offi(5e, 
&o.,  and  the  postmaster  shall  compare  the  said  notice 
and  the  duplicate,  and  on  being  satisfied  that  they  are 
alike  in  their  address  and  their  contents,  shall  forward 
one  of  them  to  its  address  by  the  post,  and  shall  return 
the  other  to  the  party  bringing  the  same,  duly  stamped 
with  the  stamp  of  the  said  post  office,  and  the  produc- 
tion by  the  party  who  posted  such  notice  of  such 
stamped  duplicate  shall  be  evidence  of  the  notice 
having  been  given  to  the  person  at  the  place  mentioned 
in  such  duplicate  on  the  day  on  which  such  notice  would 
in  the  ordinary  course  of  post  have  been  delivered  to 
such  place,  &c. 

Now,  I  bold  that  this  notice  of  objection  was  valid. 
The  question  is,  whether  it  is  sufficient,  to  constitate  a 
valid  notice,  to  show  that  the  duplicate  notice  stamped 
by  the  postmaster  was  sent  by  the  objector  to  the 
person  objected  to ;  and  I  submit  it  should  be  shown  in 
the  first  place  that  the  original  notice  of  objection  was 
signed  by  the  objector  according  to  the  requirements 
of  the  above  7th  section ;  and  I  say  that  the  notice 
must  be  signed  personally  by  the  objector.     Toms' r. 
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Cuming  (a)f  decided  that  a  notice  of  objection  under        1861. 
this  sti^tute  must  be  signed  by  the  hand  of  the  person        Lewis 
objecting;  and  Tindal,  C.  J.,  says,  "  the  natural  mean-      Roberts. 
.ing  of  the  words  'and  every  notice  of  objection  shall  be 
signed  by  the  person  objecting/  is  that  there  shall  be 
a  personal  signature  by  the  objector,  and  there  is  great 
reason  and  good  sense  in  such  a  provision  :  for  if  a  man 
were  at  liberty  to  get  another  to  sign  for  him,  great 
difficulty  would  arise  in  recovering  the  costs  allowed  in 
cases  of  frivolous  objections." 

[Keating,  J.  Was  it  proved  in  that  case  that  the 
duplicate  was  sent?] 

Tindal  Atkinson  for  the  respondent.  No,  it  was  not 
sent :  that  is  the  point  of  the  case. 

Macnamara.  It  does  not  appear  that  any  evidence 
was  given  there,  that  any  notice  was  signed  personally. 
Section  100,  as  already  stated,  points  out  the  mode  of 
sending  the  notice  by  the  post :  and  section  40  rendera 
it  necessary  to  be  shown  before  the  Revising  Barrister 
that  the  notices  required  by  the  Act  were  duly  given. 
Now^  there  is  no  evidence  here  that  the  original  notice 
of  objection  sent  to  the  person  objected  to  was  signed 
by  the  objector  himself.  The  mode  of  proceeding  in 
the  100th  section  was  enacted  for  the  purpose  of  facili- 
tating proof  of  service.  I  submit,  however,  that  the 
mere  stamp  of  tne  postmaster  on  the  duplicate  is  no 
authentication  of  the  signature :  for  the  postmaster  has 
no  power  conferred  on  him  by  the  statute  of  satisfying 
himself  as  to  the  genuineness  of  the  signature.    The 

(a)  1  Luiw.  Reg,  Cat,  200.' 

ll2 
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1861.  fitamp  merely  shows  the  place  where  and  the  day  when 
Lewis  the  document  was  posted :  and  it  has  been  held  that  this 
RoBBRTf.  comparing  and  stamping,  &c.  is  merely  ministerial:  it 
was  so  held  in  AUan  v.  Waterhouse  (a) ;  the  Coart  there 
says  "  that  the  duty  required  by  the  Act  may  as  well  be 
performed  by  an  assisting  managing  clerk  as  by  the 
postmaster  himself  is  undeniable.  It  cannot  be  said 
that  the  comparing  the  two  documents  together  and 
pronouncing  them  to  agree  is  a  judicial  act:  the  receiving 
the  documents,  the  stamping  and  returning  one  of  them 
to  the  person  bringing  them  it  is  needless  to  say  are 
ministerial  acts,  and  these  of  the  very  lightest  order. 
We  must,  therefore,  think,  if  the  legislature  had  for  any 
reason  intended  to  confine  the  performance  of  the  duty 
to  the  postmaster  personally  there  would  have  been  an 
express  provision  to  that  effect :  and  that  all  that  was 
required  by  the  legislature  was,  that  the  party  should 
deliver  the  notice,  open  and  in  duplicate,  at  the  proper 
post  office,  for  examination  within  the  hours  properly 
notified  under  the  Act;  that  he  should  pay  the  proper 
fee  for  its  registration,  and  wait  for  and  receive  back  one 
of  the  duplicates  stamped  with  the  post  office  stamp, 
after  which  the  production  of  such  stamped  duplicate  is 
made  sufficient  evidence  of  the  service  of  the  notice." 
Even  the  two  notices  may  be  taken  to  the  post  office 
by  an  agent  of  the  objector,  and  the  postmaster  has  no 
power  to  inquire  into  the  question  of  the  genuineness  of 
the  signature. 

Tindal  Atkinson  for  the  respondent.  Under  this 
statute  the  stamped  document  is  made  an  original 
notice ;  the  duplicate  is  an  equivalent  to  the  other. 

(a)  I  Luiw.  Reg.  Cat.  92. 
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« 

[Williams,  J.     If  the  body  of  the  document  was  in  1861. 

the  handwriting  of  a  different  person,  but  the  matter  Lewis 

was   exactly  the  same,  and   the  signature  the  same,  Roberts. 
would  that  be  a  duplicate?] 

Yes,  I  say  it  would  be  a  good  duplicate ;  Birch  v. 
Edwards  (a). 

[Williams,  J.  It  is  part  of  the  duty,  you  say,  of  the 
postmaster  that  he  is  to  see  what  is  the  right  writing?] 

It  must  be  so,  because  he  has  to  select.  The  case  of 
Toms  V.  Cuming  has  not  been  perfectly  stated  to 
the  Court.  There  is  authority  for  the  duplicate  being 
signed  by  the  objector's  agent.  For  in  Bishop  v. 
Helps  {Jb\  it  is  clear  that  the  legislature  meant  to  confer 
some  privilege  by  the  mode  of  dealing  with  the  notice 
which  is  so  carefully  provided  for  in  sect.  100;  and 
after  enumerating  the  conditions  which  are  imposed,  the 
Court  proceeds — "  We  think  the  meaning  of  the  Act  is 
this :  when  all  these  conditions  are  complied  with,  such 
a  sending  shall  be  a  sufficient  substitute  for  what  the  7th 
section  required  to  be  done ;  that  is  a  sufficient  substitute 
for  giving  the  notice  to  the  person  objected  to  or  leaving 
it  at  his  place  of  abode."  The  production  of  the 
stamped  duplicate  notice  of  objection  is  conclusive 
evidence  that  the  original  notice  reached  the  party 
objected  to  on  the  day  they  would  have  been  delivered 
in  the  ordinary  course  of  the  post. 

[Btlbs,  J.  The  legislature  seems  to  have  said,  you 
may  make  the  post  office  your  agent  to  receive  dupli- 
cates.] 

(a)  2  Lutw,  Reg,  Co*,  37.  (6)  1  Lutw.  Rtg.  Cob,  353. 
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1861.  Yes,  to  put  the  documents  in  the  post  office  is  all  tbe 

Lewis        legislature  intended  the  objector  to  dd.     I  sabmit  that 
Roberts.     ^^^  production  of  the  Stamped  notice  is  sufficient  to 
satisfy  the  statute. 

[Williams,  J.  Does  not  this  case  turn  on  the 
meaning  of  the  word  duplicate?] 

Possibly  so  :  then  a  duplicate  is  stated  by  Mavle,  J., 
in  his  judgment  in  Toms  v.  Cuming^  **  to  mean  a 
document  which  is  the  same  as  another  in  all  essential 
particulars ;  it  has  the  same  operation  as  the  writing  of 
which  it  is  the  duplicate."  Your  Lordships  have  held 
that  though  the  post  office  fails  in  delivering  the  notice 
to  the  voters,  yet  on  production  of  the  stamped  duplicate 
his  vote  would  be  allowed;  Bishop  v.  Helps  is  the 
authority  I  rely  on. 

Macnamara  in  reply.  That  they  are  alike  in  contents 
is  what  the  postmaster  is  to  ascertain,  not  that  they  are 
alike  in  handwriting.  My  friend  has  cited  Mr.  Justice 
MauUs  definition  of  duplicate;  but  that  does  not  go  so 
far  as  to  show  that  the  identity  of  the  two  documents 
extends  to  the  signature.  To  construe  the  words  so 
would  be  straining  the  statute.  The  Court  has  always 
required  of  objectors  to  do  what  is  pointed  out  by  the 
7  th  and  40th  sections. 

Erlb,  C.  J.  I  think  that  the  Revising  Barrister  was 
right.  The  evidence  produced  before  the  Barrister  was, 
that  a  duplicate  notice  of  objection  had  been  taken  to 
the  post  office,  and  all  the  requirements  of  section  100 
complied  with  by  the  objector :  that  the  two  duplicates 
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had  been  sent  by  the  objector,  and  that  one  of  such        1861. 
duplicates  was  returned  by  the  postmaster,  duly  stamped,        Lewis 
to  the  person  who  had   brought  them;  and  then  the      Roberts. 
question  was,  whether  that  is  evidence  of  the  notice  of 
objection  signed  by  the  objecting  party,  having  reached 
the  party  objected  to. 

Now,  I  am  of  opinion,  that  the  enactment  contained 
in  sect.  100  of  the  Registration  Act  was  passed  by  the 
legislature  for  the  purpose  of  preventing  the  necessity 
of  a  special  witness  going  to  the  place  of  abode  of  the 
claimant.  So  far  as  relates  to  this  point,  the  words  of 
that  section  are, — "The  production  by  the  party  who 
posted  such  notice  of  such  stamped  duplicate,  shall  be 
evidence  of  the  notice  having  been  given  to  the  person 
at  the  place  mentioned  in  such  duplicate,  on  the  day  on 
which  such  notice  would  in  the  ordinary  course  of  post 
have  been  delivered  to  such  place  ;**  and  I  think  that  the 
statute  provides  abundantly  for  all  the  events  that  the 
legislature  meant  to  provide  for;  and  that  it  enacted 
that  the  production  of  the  duplicate  should  be  evi- 
dence— not  conclusive  proof,  but  evidence — of  the 
notice  having  reached  the  hands  of  the  party  ob- 
jected. It  is  said,  that  the  legislature  intended  that 
the  objector  shall  be  identified  by  his  personal 
signature.  That  was  the  case  of  Toms  v.  Cuming^ 
where  the  Court  said,  that  each  of  the  documents 
taken  to  the  postmaster  must  be  signed  by  the 
objector;  and  more  than  one  Judge  has  said,  that 
the  meaning  of  ^'duplicate"  is  identity  in  substance 
between  two  documents,  and  that  personal  signature 
by  the  hand  of  the  objector  is  essential.  In  that 
case  the   party  signed   the  document,  but  sent  what 
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1861.  in  reality  was  not  a  duplicate,  but  a  copy,  and  that 
Lewis  was  held  not  to  be  a  duplicate,  because  it  was  un- 
RoBERTs.  signed  by  the  objector,  and  that  it  must  be  so  to 
make  it  the  evidence  which  was  contemplated  and 
intended  by  the  legislature.  That  enactment,  thus 
construed,  provides  against  a  man  of  straw  being 
put  forward  different  from  the  party  who  is  ex- 
pected to  come  forward.  The  objector  must  be  a 
real  person  in  each  case,  for  his  own  handwriting 
is  to  appear  on  the  duplicate  which  is  kept,  estopping 
the  individual  from  saying  that  it  is  not  his  name: 
and  thus  there  is  an  acknowledgment  that  he  has 
sent  the  duplicate  of  the  document  he  has  signed 
and  kept.  It  appears  to  me  that  the  statute  has 
provided  that  the  postmaster  shall  compare  the 
notice  and  the  duplicate,  and,  being  satisfied  that 
they  are  alike  in  the  address  and  contents  and  in  all 
essentials  the  same,  is  to  forward  one  by  the  post, 
and  to  return  the  other.  The  duplicate  is  only  evi- 
dence if  it  is  produced  by  the  party  objecting  to  the 
claim.  The  duplicate  is  to  be  identical  in  all  essen- 
tials with  the  other  document.  The  party  objecting 
is  the  only  party  to  show  that,  for  he  is  the  only 
party  who  is  capable  of  giving  this  statutory  proof 
by  producing  the  instrument.  I  am  of  opinion,  then, 
that  words  of  the  statute  have  been  followed  in  this 
case,  and  that  the  Revising  Barrister  was  right  in 
his  decision,  which  is  entirely  parallel  with  Toms  v. 
Cuminfff  a  case  turning  on  the  difference  between  a 
copy  and  a  duplicate.  The  word  duplicate  bears 
the*  meaning  of  a  document  identical  with  another 
in  all  essential  respects;  and  we  should  entirely 
defeat    the    intention    of   the    statute,    which    meant 
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to  give  a  short  and   easy  and   safe   mode  of  proof        1861. 
that  notice  bad  been  sent^  if  we  said  that  this  was        Lbwib 
not  sufiBcient,  and  then  not  be  able  to  say  what  it      Roberts. 
is    that    the    objector   need    do    to    be   right,   acting 
under  a  section  of  the  statute  which  dispenses  with 
any   further  proof.     For  these    reasons   I   think   the 
Revising  Barrister  was  right. 

Williams,  J.  It  is  not  without  hesitation  and 
difficulty  that  I  come  to  a  concurrence  in  this  case 
with  my  Lord  and  my  Brethren;  and  I  do  so,  not 
only  from  deference  for  their  opinions,  but  because 
I  wish  to  give  the  wider  construction  to  the  statute. 
I  will  in  a  few  words  explain  myself.  Sect.  100 
points  out  what  the  postmaster  is  to  do.  ''  In  all 
cases"  it  says,  ^'the  postmaster  shall  compare  the 
said  notice  and  duplicate,  and,  on  being  satisfied 
that  they  are  alike  in  their  address  and  in  their 
contents,  shall  forward  one  of  them  to  its  address  by 
the  post,  and  shall  return  the  other  to  the  party 
bringing  the  same,  duly  stamped  with  the  stamp  of 
the  said  post  office."  If  the  Act  of  Parliament  had 
said,  ''on  being  satisfied  that  they  were  duplicates," 
I  should  have  thought  the  argument  strong  that  they 
must  be  both  signed  by  the  same  pereon;  but  the 
statute  does  not  say  that  they  shall  satisfy  the  con- 
dition of  being  duplicates,  but  only  the  condition  of 
the  address  and  contents  being  alike,  which  they 
may  he  without  the  signature  to  each  being  by  the 
same  person.  Then  comes  the  rest  of  the  enactment 
as  to  the  effect  of  the  production  of  the  stamped 
document : — "  It  shall  be  evidence,"  the  statute  says. 
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1861.       '^not  of  the  duplicate,  but  of  the  notice  having  been 
Lbwu       given/'  tec,  which  means  that  the  postmaster  sent 
RoBBATs,     whatever  it  may  be. 

Bylsb,  J.  I  am  of  opinion  that  this  duplicate, 
when,  produced,  was  due  evidence.  Duplicate  is  used 
in  the  statute  as  contradistinguished  either  from  a 
draft,  made  before  completion  of  the  original  doca- 
ment,  or  from  a  copy  made  after  it.  There  must  be 
two  originals :  that  is  what  is  meapt.  in  speaking  of 
duplicates,  and  such  there  cannot  be,  unless  both  are 
signed  by  the  party  objecting.  Now^  to  look  to  the 
position  of  th^  Revising  Barrister,  when  the  question 
arises,  before  hiip,  the  party  who  posted  the  notice 
of  objection  is  to  produce  the  duplicate;  that  is,  the 
duplicate  of  which  the  statute  speaks  in  making  such 
production  of  it  the  evidence  of  the  notice  having 
been  given  at  the  place  of  abode  mentioned  in  the 
statute.  That  is  what  in  sect.  7  is  mentioned  as  the 
notice.  It  seems  to  me,  therefore,  that  the  Revising 
Barrister  has  rightly  decided,  and  that  if  we  were  not 
prepared  to  go  to  the  same  extent,  this  beneficial 
enactment  would  in  this  part  of  it  be  neutralized. 

KsATiNO,  J.  The  Revising  Barrister  appears  to  me 
to  be  right.  It  is  not  unworthy  of  consideration  to 
see  whether  these  are  duplicates.  To  observe  the 
statute  the  postmaster  is  to  send  one  and  return  the 
other:  it  is  he  who  selects^  not  the  party  producing 
them.  That  one  of  them  is  sent  on  by  the  postmaster, 
whichever  he  likes.*  The  statute,  therefore,  must  be 
taken,  when  it  spoke  of  '*  duplicates,*'  to  mean  instru- 


XXV.  VICTORIA.  413 

merits  essentially  identical;  for  if  it  did  not  mean  to        186L 
leave  to  the  postmaster  any  function  other  in  reality.       lkwis 
than  a  ministerial  one.     Toms  v.  Cuminff  is  the  autfao*     Roberts. 
rity  in  point,  and  could  scarcely  have  been  cited  in  any 
other  vjew,  because  the  Court  there  decided  that  the 
document  which  was  returned  should  have  been  signed 
by  the  objector ;  therefore  that  shows  that  they  must 
both  be  signed  by  the  objector. 

Decision .  affirmed. 


1861. 

Cook,  Appellant ;  Humber,  Respondent.  1862. 

Jan.  11. 

n^HIS  was  an  appeal  from  a  decision  of  the  Revising  Part  of  a  house 
Banister  of  the  borough  of  Bridgwattr.    The  fol-  pj^d  for  thlT"" 
lowing  case  was  stated  by  him  :-  ^itrn^wm' 

At  the  Court  held  before  the  Barrister  duly  appointed,  g^iVto  vote*  for 
&c.,  the  respondent  duly  objected  to  the  name  of  the  Jj}{°™"uni^ 
appellant  being  retained  on  the  list  of  voters  for  the  Jt,?,^'^^"  °^  ^ 

%4  27y  "  house,  warehouse,  counting-house,  shop  or  other  building." 

But  part  of  a  house  may  give  the  franchise,  provided  it  is  occupied  as  an  independent 
occupadoti,  and  there  be  a  complete  severance  between  it  and  the  remainder  of  the  house, 
even  though  the  landlord  should  reside  there. 

The  dictum  by  three  of  the  Judges  in  the  case  of  Tomt  v.  LueketU  that  part  of  a  house 
was  a  sufficient  tenement  within  the  words  *'  other  buildings,"  is  extra-judicial,  and  not 
within  the  scope  of  the  questions  submitted  by  the  Revising  Barrister  to  the  Court. 

Every  qualification  to  vote  for  a  borough  is  composed  of  tenement,  value,  occupation 
and  estate. 

Where  it  appears  that  the  claimant  is  substantially  tenant  of  a  separate  dwelling,  and 
not  merely  of  apartments  in  the  house  of  another,  there  he  may  be  qualified  by  occupation 
for  a  borough  vote,  although  he  occupy  only  part  of  a  house,  or  may  not  havo  the  key  of 
the  outer  door,  or  may  not  have  uncontrolled  access  to  the  premises,  or  may  be  burtheucd 
with  rights  of  entry  reserved,  &c.  on  the  part  of  the  landlord;  the  real  question  beingi 
not  what  is  the  nature  of  the  occupation,  but  what  is  the  nature  of  the  thing  occupied. 
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borough  of  Bridgwater.     Od  such  list  the  name  of  the 
appellant  appeared  thus : — 


I      ChrittlM  Nune 
madSunuiae. 


Place  of 
Abode. 


Nature  of 
Qaalifieatlon. 


CSpoJIr,  Jaw»§§,  the  Bridgwater  Houses  in  suc- 
younger  i    ceasioa 


Street,  Lane  or  other 
P]aee,ftc 


Hamp,  and  Ckamdct 
Street. 


The  following  facts  were  proved  before  the  Revising 
Barrister.  During  the  first  portion  of  the  twelve  months 
next  previous  to  the  last  day  ofJufy,  1861  ^  the  appel- 
lant occupied,  as  tenant,  a  house  at  Hamp,  in  the  said 
borough,  of  sufficient  value,  and  during  the  remainder 
of  the  twelve  months  he  resided  in  a  house  in  Chandas 
Street,  in  the  said  borough,  one  side  of  which  last-men- 
tioned house  he  rented  at  a  rent  exceeding  £10  a  year. 
The  rooms  on  the  ground  floor  of  this  house,  which 
were  rented  by  the  appellant,  have  doors  into  the  house, 
passage  or  hall,  which  is  shut  off  from  the  street  by  an 
outer  door  kept  closed  during  night  and  day.  The 
rooms  on  the  upper  floor  rented  by  him  are  approached 
by  a  staircase  used  exclusively  by  him,  and  there  is  no 
communication  between  such  rooms  and  the  rooms  on 
the  other  side  of  the  passage.  The  rest  of  the  house  is 
occupied  by  the  appellant's  landlord,  who  is  the  owner 
in  fee  of  the  whole  house,  and  who  resides  on  the  pre- 
mises, together  with  his  family.  The  appellant  has  a 
lock  and  key  to  each  of  his  rooms,  and  both  he  and  bis 
landlord  have  keys  of  the  street  door,  and  they  are  rated 
jointly.  There  was  no  demise  in  writing  to  the  appeN 
lant,  the  letting  being  verbal. 

The  Revising  Barrister  expunged  the  name  of  the 
appellant  from  the  list,  and  held  that  the  facts  proved 
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did  not  show  that  he  occupied  as  tenant,  so  as  to  give        1861. 

him  a  right  of  voting  under  2  Will.  4,  c.  46,  s.  27.  ^^^^ 

If  the  Court  thinks  otherwise,  then  the  name  of  the      „   ^• 

'  HUMBER. 

appellant  is  to  be  re-inserted  in  the  list  of  voters. 

Kinglahej  Serjt.,  for  the  appellant.  The  name  of 
the  appellant  ought  to  be  re-inserted  on  the  list.  This 
case  differs  from  Pitts  v.  Smedley{a\  because  it  does 
not  appear  there  that  anybody  but  the  landlord  had  a 
real  key ;  the  lodgers  had  latch  keys ;  and  Tindal,  C.  J., 
in  delivering  the  judgment,  says,  **  AH  that  the  landlord 
has  done  has  been  to  give  the  claimant  a  limited  enjoy- 
ment of  a  portion  of  the  house  which  he  did  not  himself 
occupy.  The  claimant  had  no  exclusive  occupation  of 
the  premises;  he  was  merely  an  inmate  or  lodger." 
And  even  when  the  parly  has  more  than  that,  ex  gr., 
when  the  landlord  resided  in  the  same  house  but  both 
he  and  claimant  had  a  key  of  the  outer  door,  and  there, 
though  the  claimant  had  the  whole  of  the  second  floor 
to  himself  by  way  of  separate  occupation,  the  Court 
held  that  the  landlord  still  retained  possession  of  the 
house  as  a  house,  and  that  the  party  to  whom  he  lets 
rooms  in  that  house  only  filled  the  character  of  lodger 
or  inmate,  and  was  not  an  occupier  of  premises  within 
2  WiU.  4,  c.  46,  s.  27;  Wansey  v.  Perkins  (b).  But 
there  was  no  severance  there  between  the  two  tene- 
ments ;  the  landlord  had  in  occupation  a  portion  of  the 
premises,  the  ground  floor  and  the  top  floor ;  such  an 
occupation,  as  was  said  by  the  Chief  Justice,  did  not 
constitute  a  person  a  tenant.  In  fact,  he  was  there 
only  a  lodger ;  there  was  not  such  a  complete  division 
from  the  landlord's  portion  of  the  premises  as  to  make 

(a)  1  Luiuf.  Reg.  Cat.  196.  (fr)  Ibid,  252. 
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1861.  the  holding  an  exclusive  one.  Score  v.  Hvggeti{a) 
^^  points  out  the  construction  that  has  been  put  by  the 
Courts  on  the  word  **  house/'  as  occurring  in  the  Re- 
form Act,  and  shows  that  a  house  split  into  floors,  or  the 
part  of  the  house  which  is  so  split  off,  may  be  included, 
for  this  purpose,  in  the  term  '*  house."  In  Toms  ?. 
Luckett(b)f  the  appellant  occupied  two  rooms  in  a 
house,  in  which  the  landlord  also  occupied  a  shop  and 
parlour;  but  the  landlord  did  not  also  sleep  in  the 
house.  Each  had  a  key  to  the  outer  door,  which  had 
no  other  fastening  than  the  lock  which  was  opened  and 
shut  by  the  key ;  and  it  was  held  that  he  was  entitled 
to  have  his  name  retained,  though  Mr.  Justice  WiUiams 
expressed  a  doubt  Therefore  it  seems  to  follow  from  a 
view  of  these  cases  that  the  real  question  is,  whether 
the  landlord  is,  residing  in  the  same  house,  exercising  a 
control  over  the  premises  ?  I  conceive  that  the  sever- 
ance of  the  premises  of  the  claimant  from  those  occiipied 
by  the  landlord  is  the  test  in  such  cases.  The  cases 
that  I  have  cited,  in  which  the  claimant  was  refused, 
were  cases  in  which  the  staircase  furnished  a  common 
mode  of  communication. 

[Erlb,  C.  J.  '  Mr.  Justice  MauU  was  generally  very 
clear,  but  I  do  not  understand  what  he.  means  liy 
speaking  of  the  control  of  the  landlord  over  the  pre- 
mises, in  his  judgment  in  Tomt  v.  Luchett,'] 

Here  the  claimant  has  an  exclusive  occupation,  and 
has  severed  himself  from  the  rest  of  the  premises  ;>  a 
landlord,  I  have  always  understood, -may  enter  on  the 
apartments  of  a  lodger  in  the  case  of  an  ordinary  lodg- 

(a)  1  Ltt/ur.  Reg,  Cat,  198.  {h)  2  Lutw^Beg*  Cat,  19. 
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ing-bouse.  But  the  mere  fabt  of  residence  on  the  same  1861. 
premises  is  not,  I  apprehend,  enough;  the  premises  ^^ 
must  be  so  cut  off  that  control  by'  the  landlord  over 
the  whole  is  impossible,  and  that,  I  submit,  is  the  case 
here :  the  two  sets  of  premises  are  completely  severed 
from  each  other,  and  I  say  that  the  mere  fact  of  the 
landlord  living  in  one  side  of  the  house,  by  itself,  makes 
no  difference.  The  distinction  between  an  occupation 
of  a  dwelling-house  and  of  a  lodging  was  dwelt  upon  in 
Monks  v.  Dykes  (a). 

[Erle,  C.  J.  That  case  does  not  raise  the  dtfiBculty, 
and  does  not  throw  much  light  on  the  matter  of  the 
landlord's  control  over  the  entirety  of  the  premises  in  a 
case  of  a  house  of  which  part  is  let  off.] 

In  the  case  of  Downing  v.  Luchett  (&),  the  appellant 
occupied  a  counting-bouse  in  a  house  in  which  the  land- 
lord and  six  other  persons  occupied   counting-houses. 
There  was  a  wooden  gate  and  a  door  at  the  outer  en- 
trance, which  were  open  all  day,  but  were  shut  and 
locked  at  night  by  the  landlord's  clerk,  who  resided  on 
the  premises  to  protect  them,  and  who  alone  had  keys 
of  the  gate  and  door,  and  whose  duty  it  was  to  open 
the  gate  and  door  to  any  of  the  Occupiers  when  required 
to  do  so ;   and  it  was  held  that  the  appellant  had  a 
sufficient  occupation  as  tenant  within  the  27th  section 
of  the  Reform  Act     Wilde,  C.  J.,  in  giving  the  judg- 
ment of  the  Court,  said,  '*  We  ^re  all'  agreed  that  this 
case  is  without  difficulty..  ....     It  appears  to  me 

that  this  case  is  just  like  that  of  chambers  in  the 
Albany,  or  of  shops  in  the  Burlington  Arcade,  where 

(a)  4M.!^W.  667.  (6)  2  Lutw.  Reg,  Cat.  ZS. 
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1861.  there  is  an  outer  gate,  which  is  shut  at  nighty  and 
^^  a  porter  attends  for  the  protection  of  the  premises,  but 
UuMBBR  "^^  ^  qualify  the  interests  granted  to  the  tenants.** 
I  contend  that  what  was  wanting  in  Wdnsey  r.  Perkbu 
exists  here:  there  is  a  complete  division  between  the 
two  parts  of  the  house,  as  complete  as  between  two 
distinct  houses  in  a  street.  Again,  what  Maule,  J.,  says 
in  Toms  v.  Luckelt  certainly,  so  far  as  it  goes,  makes  in 
favour  of  the  claimant  here,  and  the  case  last  cited  also 
seems  in  point  for  me. 

Kingdon  for  the  respondent.  If  the  earlier  cases  are 
supported  by  Toms  v.  Luckett,  it  is  impossible  that  the 
claimant's  claim  can  hold  good.  Those  cases  appear 
to  me  to  govern  the  present  case.  My  learned  friend 
attempts  to  make  a  distinction  by  stating  that  here  there 
is  a  complete  severance  between  the  two  holdings ;  but 
in  fact  this  is  not  so;  at  least  there  is  no  more  severance 
here  than  in  Pitts  v.  SmedUy  or  in  Wansey  v.  Perkhts. 

[Williams,  J.  The  tenant  in  Pitts  v.  Smedley  had 
not  the  key,  only  the  latch-key,  of  the  outer  door.] 

But  in  Pitts  v.  Smedley  the  tenant  had  exclusive 
control  of  his  rooms  and  had  his  keys.  In  Wansey  v. 
Perkins  the  statement  is,  that  there  were  three  rooms 
in  the  exclusive  occupation  of  the  tenant. 

[Bylbs,  J.  In  Pitts  V.  Smedley,  you  would  say,  that 
though  the  tenant  had  no  vote,  yet  he  might  have  main- 
tained trespass  qtuire.  clausum /regit.'] 

Yes,  I  say  so.    The  character  of  the  occupant  and 
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the  nature  and  extent  of  the  party's  interest  must  be  1861. 
inferred  from  all  the  circumstances  of  the  particular  ^^j^ 
case.  A  person  may  occupy  certain  apartments  in  a 
house,  but  another  party  may  have  such  superior  mas- 
tership and  dominion  over  it  as  to  prevent  him  occupying 
them  in  the  character  of  tenant.  Where  the  landlord 
resided  on  the « premises,  and  kept  a  key  of  the  outer 
door,  the  Court  has  inferred  that  the  landlord  retained 
that  mastership  and  dominion,  even  though  the  tenant 
had  also  a  key.  But,  in  this  case,  the  landlord  did  not 
reside  on  the  premises,  but  merely  occupied  two  apart- 
ments in  the  house. 

[Williams,  J.  Pitts  v.  SmedUy  differs  from  this  as 
to  the  outer  door :  Wanaey  v.  Perkins  does  not  state 
that  the  alleged  tenant  had  a  key.] 

The  residence  of  the  landlord  on  the  premises  is  the 
cardinal  point  of  distinction,  which  all  the  Judges  touch 
on  in  all  the  cases. 

[Williams,  J.  Suppose  one  of  those  large  houses 
in  Victoria  Street ;  if  one  of  the  flats  were  vacant,  and 
the  landlord  were  to  go  and  reside  there,  would  that 
disfranchise  the  whole  house  ?] 

There  are  wholly  separate  apartments;  separate 
buildings  as  it  were. 

[EftLE,  C.  J.  The  houses  in  this  case  are  severed  by 
a  party-wall,  which  is  a  common  mode  of  dividing 
bouses  ] 

Bowling  v.  Luckeit  was  the  case  of  a  counting-houae, 

VOL.  I.      K.O.  M  M 
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1861.       and  a  counting-house  is  a  thing  expressly  specified  in 

Cook        the  Reform  Act     Lord  Hardwiche  says,  in  Fludier  v. 

HvMiiER.      Lombe  (a)»  a  lodger  was  never  considered  by  any  one 

as  an  occupier  of  a  house.    The  distinction  between 

occupier  and  lodger  is  gone  into  in  Rex  v.  Eylesifi). 

Kinglake  in  reply.  Here  the  landlord  had  the  supreme 
control  over  the  outer  door.  Each  of  the  cases  is  to  be 
looked  at  by  the  light  of  the  particular  circumstances  of 
each.  The  claimant  here  has  an  independent  occupation 
of  one  side  of  the  passage ;  the  landlord  having  the 
right  of  an  independent  occupation  on  the  other  side. 
The  dominion  over  the  entrances  seems  to  be  the  test 

Cter.  adv.  mdi* 


1862. 

Jam.  11.  The  judgment  of  the  Court  was  now  delivered  by 

Erle,  C.  J.  The  appellant  contended  that  he  was 
qualified  by  reason  of  occupying  part  of  a  house,  as 
stated  in  the  case ;  that  is,  one  room  on  the  ground 
floor  and  two  rooms  above,  on  one  side  of  the  house ; 
the  landlord  also  occupying  one  room  upon  the  ground 
floor,  and  one  room  on  the  second  floor,  upon  the  other 
side ;  there  was  a  separate  staircase  between  them,  but 
with  one  outer  door,  which  was  common  to  both,  but 
of  which  door  each  had  a  key. 

The  appellant  relied  on  the  cases  of  Score  v.  Huggett 
and  Toms  v.  Luchett  in  support  of  his  contention. 

The  respondent  contended,  that  upon  those  facts  the 
appointment  was  not  qualified^  and  he  relied  upon  the 

(a)  Gof.  t9mp.  Hwrdw.  307.  (h)  CaUUe,  IL  407. 


XXV.  VICTORIA.  421 

cages  of  Pitts  v.  Smedley  and  Wansey  v.  Perkins  {HilVs        1862. 
Case),  in  support  of  his  contention.  Cook 

In  these  Four,  cases  the  subject  of  occupation  was,  in      homber. 
substance,  the  same,  namely,  part  of  a  house  let  for 
lodgings;    but  the   occupation   itself   was    made    the 
subject  of  distinction. 

In  two  of  them  the  lodger  was  held  to  be  qualified, 
because  his  occupation  was  as  tenant ;  in  the  other  two, 
the  lodger  was  held  not  to  be  qualified,  because  the 
occupation  was  as  lodger. 

In  the  present  case,  we  are  of  opinion  that  the  re- 
spondent is  entitled  to  succeed,  and  we  rest  our  judg- 
ment, not  upon  the  kind  of  occupation  described  in  the 
statement  of  the  case,  but  upon  the  subject  of  occupa- 
tion. We  consider  the  qualification  fails,  because  the 
subject  of  occupation  was  not  a  house,  but  only  part  of 
a  house,  without  any  actual  severance  from  the  rest. 
In  support  of  this  judgment,  we  propose  to  refer  to  the 
statute,  upon  the  construction  of  which  the  case  depends, 
and  then  to  consider  the  four  cases  cited,  and  the  point 
for  decision  in  each,  together  with  the  distinction  between 
occupation  as  *'  tenant"  and  occupation  as  '*  lodger," 
which  does  not  appear  to  us  to  be  well  founded.  We 
will  afterwards  give  our  reasons  for  thinking  that  part 
of  a  house,  used  for  residence,  was  not  intended  by  the 
legislature  to  qualify  under  the  word  "  house,"  or  under 
any  of  the  words  which  follow  relating  to  qualification. 

According  to  our  construction  of  the  statute,  qualifi- 
cation is  compounded  of  four  elements :  tenement, 
value,  occupation  and  estate.  There  must  be  for  *' tene- 
ment," a  ^^  house,  warehouse,  counting-house,  shop  or 
other  building"  analogous  thereto;  there  must  be  for 
value  annually  £10  ;  there  must  be  ''occupation,"  that 
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1862.  18,  actual  exercise  of  the  rights  of  the  owner  of  a  hoose 
Cook  '^  possession  during  the  requisite  time :  there  must  be 
an  **  estate"  in  the  tenant,  either  in  fee  or  lease.  If 
these  four  distinct  elements  are  combined  in  the  claimant, 
he  is  qualified ;  but  otherwise  he  is  not.  Now,  although 
they  must  exist  in  combination  in  order  to  qualify,  still, 
in  inquiring  into  the  existence  of  the  combination,  each 
element  must  be  separately  ascertained. 

First,  is  the  claimant  a  tenant?  secondly,  is  he  an 
occupier?  thirdly,  is  the  tenement  sufficient  in  value? 
and,  fourthly,  in  kind  ? 

In  the  cases  abore  cited,  the  question  is  made  to  turn 
upon  the  nature  of  the  occupation.  In  Pitis  y.  Smed- 
lejff  Pitts  was  the  occupier  and  tenant  of  the  second, 
and  third  floors,  and  had  no  key  to  the  outer  door ;  the 
Revising  Barrister's  question  for  the  opinion  of  the  Court 
was,  whether  Pitts  had  such  an  exclusive  occupation  of 
the  floors  as  to  qualify.  Tindal,  C.  J.,  says,  the  question 
is^  whether  the  claimant  occupied  as  owner  or  tenant ; 
it  does  not  turn  so  much  upon  the  description  of  the 
premises  as  on  the  nature  of  the  occupation,  and 
because  he  has  not  the  key  of  the  outer  door,  the 
landlord  residing  on  the  premises,  he  does  not  occupy 
as  tenant. 

In  Wansey  v.  Perkins  {HilTs  Case),  Hill  was  occu* 
pier  and  tenant  of  the  second  floor,  the  landlord  resided 
on  the  premises,  and  they  each  had  a  key  of  the  outer 
door ;  the  Revising  Barrister  referred  the  question  **  on 
the  sufficiency  of  the  qualification,"  and  the  judgment 
was,  that  the  claimant  was  a  lodger,  because  the  land- 
lord remained  in  possession  of  ihe  rest  of  the  house. 

In  Score  v.  Huggett,  Scare  was  tenant  and  occupier 
of  two  rooms  on  the  second  floor,  the  whole  house  was 
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lei  in  separate  lodgings,  and  each  lodger  had  a  key  to        1862. 
the  outer  door;    the  landlord   did  not  reside.     The         cook 
Revising  Barrister  referred  the  question  "  whether  the      hum»br. 
occupation  of  such  two  rooms  was  sufficient  to  qualify .'' 
The  claim  in  the  list  had  been  for  *^  apartments."    The 
Court  held  that  no  question  was  reserved  on  the  suffi- 
ciency of  the  description,  and  decided  for  the  qualifica- 
tion, because  the  claimant  had  the  key  of  the  outer 
door. 

The  Court  may  have  considered  that  the  Barrister 
confined  the  question  to  the  occupation,  and  excluded 
all  question  on  the  tenement.  In  our  view,  that  decision 
does  not  conflict  with  our  present  judgment. 

In  Toms  v.  Zuckett,  Toms  was  tenant  and  occupier 
of  the  first  floor  of  a  house,  the  landlord  occupied  the 
shop  and  parlour,  but  did  not  sleep  there ;  the  house 
was  let  out  in  lodgings,  and  each  lodger  had  a  key  to 
the  outer  door.  The  Revising  Barrister  referred  the 
question  whether  the  occupation  of  Tom^  was  sufficient 
to  qualify,  as  the  landlord  did  not  sleep  upon  the 
premises,  and  as  Toms  biad  pq  exclusive  control  over 
the  outer  door. 

The  judgment  is,  that  the  occupation  was  sufficient, 
the  exclusive  control  of  the  outer  door  not  being  essen- 
tial, and  the  occupation  of  part  by  the  landlord,  by  day, 
not  having  the  efiect  to  disqualify  which  his  sleeping 
there  might  have  had.  Three  of  the  Judges  add,  that 
part  of  a  house  is  a  sufficient  tenement,  being  com- 
prised under  the  words  of  the  statute  "  other  building." 
As  to  that,  by  referring  to  the  question  put  by  the 
Revising  Barrister,  it  seems  the  point  was  not  before 
tjie  Court;  and  it  should  be  noted  that.  Mr.  Justice 
Williams  doubted  the  correctness  of  the  opinion  of  his 
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1862.       brethren  on  both  points,  but  did  not  formally  dissent 
Cook        f^om  their  judgment. 
HuMBRR.  I^  these  four  cases  it  seems  to  us  that,  if  the  Revising 

Barrister  had  referred  to  the  Court  the  true  question 
arising  on  the  statement  of  facts,  it  would  have  turned 
entirely  oA  the  sufficiency  of  the  tenement,  the  tenancy, 
occupation  and  value  being  clear.  It  seems  to  us  that 
a  lodger  is  a  tenant  if  the  premises  are  let  to  him.  It 
was  so  decided  in  Newman  v.  Anderlon  (a).  There,  io 
replevin,  the  avowry  was  for  rent  of  ready  furnished 
lodgings,  let  at  13#.  per  week  to  the  plaintiff,  and  held 
by  him  as  tenant  thereof;  the  letting  was  proved  as 
laid,  and  thereupon  there  was  judgment  on  the  avowry 
for  the  defendant.  If  the  occupier  of  the  premises  is  a 
tenant  of  them,  he  occupies  them  as  tenant,  and  if  the 
occupier  is  tenant  of  a  sufficient  tenement,  as  far  as 
concerns  the  sufficiency  of  the  occupation,  it  seems  to 
us  immaterial  to  inquire  whether  he  has  the  key  of  the 
outer  door  or  not ;  because  cases  may  be  put  where  he 
would,  as  tenant  or  occupier,  be  qualified,  although  the 
key  should  be  withheld  ;  for  if  that  which  is  one  house 
in  one  sense,  being  under  one  roof,  be  divided  by  the 
structure  into  several  flats,  constituting  several  houses 
in  another  sense,  has  one  outer  door  to  the  street,  of 
which  a  porter  has  the  key  and  the  sole  control,  for  the 
security  of  the  tenants,  each  flat  is  a  sufficient  tenement, 
and  the  qualification  is  gained,  though  the  tenant  have 
no  key  to  the  outer  door ;  and  it  is  the  same  though 
the  porter  resides  on  one  of  the  flats,  and  is  owner  of  all 
the  rooms  under  the  roof.  Again,  if  the  occupier  is 
tenant,  it  seems  to  us  immaterial  to  inquire  whether  he 
has  an  uncontrolled  access  to  the  house.     If,  for  in- 

(a)  2  New  Rep,  226. 
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atance,  a  house  is  let  to  A.  without  any  access,  except  1862. 
across  the  yard  of  B.,  and  J3.  neither  gives  nor  refuses  q^^^ 
leave  to  ^.  to  pass  over  the  yard,  the  mere  liability  ^• 

to  interruption  of  the  access  would  not  prevent  his 
being  qualified.  And  again,  it  seems  immatenal  to 
inquire  whether  the  tenant  of  a  house  has  exclusive 
possession,  that  is,  possession  free  from  servitudes  or 
rights  of  entry  reserved  to  the  landlord ;  such  ser- 
vitudes and  rights  of  entry  affect  the  value  of  the  tene- 
ment, but  not  the  sufficiency  in  kind.  Therefore,  we 
think  the  true  question  in  the  cases  cited,  and  in  the 
present  case,  turns  on  the  nature  of  the  tenement 
occupied;  is  it  such  a  property  as  the  legislature 
intended  to  make  a  qualification  ?  Now,  the  statute 
requires  some  permanent  occupation  of,  and  some  in-  . 
dependent  interest  in,  the  property.  The  permanence 
prevents  the  sudden  creation  of  votes.  The  ownership 
or  the  tenancy,  with  rating,  indicates  some  independence ; 
in  other  words,  the  requirement  of  at  least  a  tenancy 
excludes  some  occupation  of  less  independence,  such  as 
of  servants  for  their  service, — for  example,  the  porter  to 
a  lodge,  the  gardener  at  a  dwelling  in  the  garden ;  and 
also  such  as  that  of  a  surgeon  to  a  hospital  of  rooms 
therein;  Dobton  v.  Jones (fl)\  also  the  occupation  of 
premises  by  objects  of  a  charity,  as  in  Heartley  v. 
Banks  (A),  and  Davis  v.  Waddington  (c).  These,  and 
the  other  cases  of  occupation  inferior  in  right  to  a 
tenancy,  are  excluded  by  the  requirement  that  the 
occupier  must  be  at  least  the  tenant.  But  if  he  is 
tenant,  he  occupies  as  tenant,  and  this  part  of  the 
qualification  is  complete,  and  it  is  immaterial  under 

(a)  1  Lutw.  Reg,  Cos.  106 ;  S.C,  (e)  1  Lutw,  Reg.  Cat,  169 ;  S.  C. 

7  if.  *  CJra.  112.  7  M.  ^  Gra.  37. 

{b)  K.  ^  Gra.  Reg.  Cos.  219. 
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1862.       what  denomiDation  of  tenant  he  is  claaaed,  whether  at 
"^^        a  lodger,  a  termor,  or  a  lessee,  or  what  not 

As  to  the  kind  of  tenement  that  qualifies,  the  statute 
has  described  two  classes  of  buildings,  namely,  those 
used  for  residential,  and  those  used  for  commercial 
purposes ;  a  "  house"  for  residence,  and  a  "  warehouse,** 
'^ counting-house,'*  ''shop,** or  other  analogous  building, 
for  commerce.  Where  the  claim  is  for  the  occapation 
of  a  house,  we  consider  that  the  legislature  did  not 
intend  to  create  paK  of  a  house,  used  for  residence  and 
not  for  commerce,  a  tenement  sufficient  to  qualify. 
Part  of  a  house  cannot  be  truly  said  to  be  a  bouse, 
unless  the  word  ''  house**  is  used  in  two  senses. 

In  Judsan  y.  Luckett  (a),  cited  below  more  fully,  it  is 
part  of  a  house  in  one  sense,  and  in  another  H  becomes 
a  whole  house,  by  reason  of  actual  severance.  Neither 
do  we  consider  that  the  legislature,  under  the  term 
''  other  building,**  meant  to  include  part  of  a  house  used 
for  residence ;  for  the  qualification  of  a  householder  was 
frequently  a  qualification  before  the  Reform  Act ;  and 
in  respect  of  that  it  was  always  held,  that  a  lodger  was 
not  qualified  as  a  householder.  In  Fludier  y.  Lombe{b) 
the  claimant  was  qualified  to  vote,  as  he  was  the  house- 
holder and  sole  occupier  of  the  house.  One  objection 
to  the  plaintifTs  vote  there  was,  that  he  bad  let  part 
of  the  house  in  lodgings,  and  so  was  not  the  sole 
occupier,  but  Lord  HardtPtche  ruled  to  the  contrary. 
He  says,  a  lodger  was  never  considered  by  anybody  as 
the  occupier  of  a  house,  it  is  not  the  common  under- 
standing of  the  word  ;  neither  the  house,  nor  any  part 
of  if,  can  properly  be  said  to  be  in  the  tenure  or  oceo- 

(a)  1  Lulw.  Reg,  Cat.  490 ;  2  dm.  B.  Rep.  197. 
(6)  Cat,  temp.  Hardw,  307. 
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pation  of  the  lodger.    Since  the  Reform  Act  the  same       1862. 
opinioo  has  been  held  in  the  decisions  that  the  occu-        ^ook     ' 
pation  as  lodger  did  not  qualify.    The  comnaoo  meaning     hu  J^br. 
of  '*  lodgings*'  is«  part  of  a  house  used  for  residence. 
If  the  legislature  had  intended  to  make  lodgers  qualified, 
we  think  it  would  not  have  been  left  to  obscure  con- 
jecture from  the  words  '^  other  buildings." 

In  fVriyht  v.  The  Town  Clerk  of  Sloehport  (a),  the 
occupation  of  a  separate  room  in  a  cotton  spinning 
factory  was  held  to  qualify,  because  each  separate  room 
was,  by  reason  of  actual  severance  with  a  separate 
outer  door,  an  entire  building  in  one  sense,  though  part 
of  another  entire  building  or  fiu^tory  in  another  sense. 
Then  assuming  this  to  be  the  correct  construction  of  the 
statute,  the  question  here  is  brought  to  the  point, 
whether  the  rooms  occupied  by  the  appellant  were 
**  a  house/^  We  think  they  were  correctly  decided  by 
the  Revising  Barrister  not  to  be  a  house  within  the 
meaning  of  the  statute,  because  they  formed  part  of  a 
house  when  let,  and  there  was  no  actual  severance  of 
the  appellant's  part  from  the  other  part.  No  authority 
earlier  than  Score  v.  Huggett  and  Toms  v.  Luckett  has 
been  cited  to  show  that  part  of  a  house  may  become 
a  house  without  actual  severance,  by  reason  of  some 
conventional  arrangement  in  respect  of  the  keys  of  the 
outer  door,  or  the  pernoctation  of  the  landlord.  But 
the  authorities  are  uniform  to  show  that  by  the  act  of 
severance  part  of  a  house  becomes  changed  into  a  house, 
and  without  such  severance  the  change  would  not  be 
effected.  In  Kitchen  on  Courts,  c.  9,  it  is  said,  '^  If  the 
inheritor  of  a  house  let  a  certain  part  in  which  he  dwells, 
and  severeth  it  from  the  other  part,  and  maketh  several 

(a)  1  Ltftw.  Reg,  Cat,  32;  S.  C,  S  M.  ^  Gra.  33. 
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1862.       doors  to  the  high  street,  it  is  now  as  two  bouses ;  other- 
I  wise  it  is  if  they  have  but  one  door  to  the  high  street.' 

J;..  ^^  Monks  V.  Dykes  (a),  Parke,  B.,  says,  "tbat  the 
doctrine  of  Lord  Coke  that  a  chamber  may  be  a  domus 
mansionalis  in  law,  refers  to  a  house  divided  into  several 
chambers,  with  separate  outer  doors,  and  that  neither  in 
law  nor  in  common  sense  can  a  man  be  said  to  be  in 
possession  of  a  dwelling-house,  when  he  is  a  mere 
lodger."  On  the  principle  of  actual  severance,  chambers 
in  the  Inns  of  Court  were  held  to  be  a  dwelling-house 
in  Evans  v.  FitcAer(ib).  In  Bex  v.  Usworlk{c)  the 
question  was,  whether  each  floor  of  that  which  was  one 
house  in  one  sense,  was  in  law  a  separate  and  distinct 
dwelling-house.  It  appeared  that  each  floor  had  a 
separate  staircase  from  the  outside,  and  a  separate  outer 
door,  and  on  account  of  this  actual  severance  the  floor 
was  decided  to  be  a  separate  and  distinct  dwelling-house; 
the  house  was  the  floor.  In  Judson  v.  Lucketi  the 
claimant  occupied  the  upper  part  of  the  house  and  a 
kitchen,  having  a  distinct  and  separate  entrance,  and 
the  landlord  occupied  the  ground  floor,  having  also  a 
distinct  and  separate  entrance  thereto.  The  claim  in 
the  list  was  for  part  of  a  house;  the  judgment  is,  that 
the  claimant  was  qualified  because  part  of  a  house,  in 
one  sense,  may  be  so  completely  separated  from  the  rest 
as  to  constitute  a  house  in  another  sense.  The  de- 
scription of  part  of  a  house  might  be  true  according  to 
common  understanding,  and  yet  may  be  sufficient  to 
denote  such  a  house  in  another  sense,  as  would  qualify. 
In  this  judgment  the  qualification  was  made  to  turn  on 
the  actual  severance.     In  the  law  relating  to  burglary, 

(a)  ^M.4^W.  567.  (c)  6  J.  ^  E.  261. 

(b)  Cro.  Car,  478. 
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for  the  protection  of  human  abodes  during  the  hours  of       1862. 

sleep,  a  distinction  is  made  for  that  purpose,  which  has        cook 

no  analogy  to  qualification.    The  general  rule  is,  that      humbbr. 

part  of  a  house,  in  the  common  understanding  of  the 

word,  does  not  become  a  house  in  law,  unless  there  be 

actual  severance.     In  I  LeacKi  Crown  Cases,  90,  in  the 

notes  to  Rogers's  Case^  Lord  HolCs  opinion  is  quoted 

thus:  **  If  inmates  have  several  rooms  in  a  house,  of 

which   rooms   they  keep   the   keys  and   inhabit  them 

severally     .     •     •     yet  if  they  enter  into  the  house  at 

one  outer  door  with  the  owner,  these  rooms  cannot  be 

said  to  be  the  dwelling-houses  of  the  inmates;  but  the 

indictment    ought   to  be  for   breaking  the   house   of 

the   owner."     If  the   owner  does  not  reside  on  the 

premises,  .the  crime   of  feloniously  breaking  into  the 

sleeping  abode  of  the  lodgers  in  the  night,  is  precisely 

the  same  as  if  the  landlord  slept  there.     In  that  case  it 

is  held  that  the  abode  of  the  lodger  may  be  called  his 

domus  maniwnalU  in  law. 

This  exceptional  rule  depends  on  the  reason  above 
assigned,  and  is  no  ground  whatever  for  holding  a 
lodging  to  be  a  house,  within  the  meaning  of  this 
statute,  requiring  the  claimant  of  a  vote  to  be  the 
occupier  of  a  house ;  and  yet  these  exceptional  cases 
were  pressed  upon  the  Court  in  Toms  v.  Luckett,  as 
authorities  for  holding  that  a  lodging  was  a  house  if  the 
owner  did  not  sleep  on  the  premises.  For  these  reasons, 
and  upon  these  authorities,  we  think  the  qualification 
failed  in  respect  of  the  subject  of  occupation,  and  that 
the  decision  should  be  aflSrmed. 

Decision  affirmed. 
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1861. 


^00.  15. 

1862. 
Jan.  11. 

The  occupant 
of  a  first  floor, 
being  part  of 
a  bouacy  but 
whicb  part  ii 
neither  shop^ 
warehouse  or 
counting, 
bouse,  nor 
building  ana- 
logous to  those 
mentioned  in 
s.  27  of  the 
Reform  Act, 
there  being  no 
actual  sever- 
ance of  ik^m 
the  rest  of  the 
bouse,  is  not 
entitled  to  vote 
for  a  city  or 
borough. 


Wilson,  Appellant ;  Roberts,  Respondent. 

npmS  was  an  appeal  from  the  decision  of  the  Revisiiig 
Barrister  for  the  City  of  Zamdon. 

The  following  case  was  stated  by  the  Revisiog 
Barrister:— 

ITiomas  Roberts,  on  the  list  of  voters  of  the  Com* 
pany  of  Makers  of  Playing  Cards,  duly  objected  to 
the  name  of  Alexander  Bennett  Wilson  being  retained 
on  the  list  of  persons  entitled  in  the  election  of 
Members  to  serve  in  Parliament  for  the  City  of 
London,  in  respect  of  o£Bces  at  No.  32,  Dowgaie 
Hill,  in  tlie  parish  of  j8/.  Mary,  JBoihaw. 

The  facts  of  the  case  are  as  follows: — 

Alexander  Bennett  Wilson  (who  is  hereinafter  termed 
the  appellant)  had,  for  a  period  of  more  than  twelve 
months  prior  to  the  last  day  of  July,  1861,  been  in  the 
exclusive  occupation  as  tenant,  at  a  rent  of  JCIO  a 
year  and  upwards,  of  ofiices,  comprising  the  whole 
of  the  first  floor  of  the  house  No.  32,  Dowgate  HUl, 
aforesaid,  and  during  all  that  time  bad  resided  at 
Charlton,  being  within  the  distance  of  seven  miles 
of  the  City  of  London,  and  been  rated  to  the  relief  of 
the  poor,  and  been  assessed  to  the  assessed  taxes,  and 
had  paid  all  rates  and  assessed  taxes  payable  by  him 
in  respect  of  the  said  premises.  His  landlord  occupied 
the  shop  on  the  ground  floor  of  the  house,  and  resided 
with  his  family  in  the  upper  floor  thereof.  There  were 
two  outer  doors  to  the  said  house,  one  opening  from  the 
front  street  into  the  shop  occupied  by  the  landlord,  and 
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the  other  opening  from  the  front  street  into  a  passage        1861. 
cominunicating  with  a  staircase  leading  up  to  the  first       Wilson 
and  upper  floors.    The  door  opening  from  the  street      Robults. 
into    the   passage    had    only  one  lock,  and  both  tlie 
appellant  and   the  landlord   had  a  key  thereof,  and 
locked  and  unlocked  this  door  and  passed  through  when 
and  as  they  pleased,  and  the  appellant  had  never  been 
in  any  way  controlled  by  his  landlord  in  the  use  of  this 
door.    The  only  mode  of  access  which  the  appellant 
had  to  the  first  floor  in  his  occupation  was  through  this 
door  into  the  passage  communicating  with  the  common 
staircase,  but  there  was  also  an  inner  door  leading  from 
the  shop  into  the  passage,  and   this  was  used  ex- 
clusively by  the  landlord  and  his  family. 

The  question  was,  whether,  under  the  circumstances 
stated,  the  occupation  and  tenancy  of  the  appellant 
was  sufficient  in  point  of  law  to  entitle  him  to  have  his 
name  inserted  in  the  list  of  voters,  in  respect  of  the 
qualification  described  in  such  list.  The  Revising 
Barrister  held  that  they  were  not  sufficient  for  that 
purpose,  and  expunged  his  name  from  the  list  of  voters. 

If  the  Court  should  be  of  opinion  that  this  decision 
is  erroneous)  the  name  of  the  appellant  A.  B,  Wilson  is 
to  be  re-inserted  in  the  list  of  voters  for  the  parish  of  Si. 
Mary,  Bothaw. 

Oterendy  Q.C.  {Fawceit  with  him)  for  the  appellant. 
There  is  difference  between  the  ordinary  cases  of  this 
class;  that  the  tenant  is  occupier  of  the  offices,  having 
the  whole  of  the  floor :  he  was  exclusive  occupier:  he 
pays  rent  and  taxes  and  rates :  the  outer  door  was 
only  on  the  lock,  and  the  tenant  and  landlord  had  each 
a  key,  and  the  tenant  never  had  been  controlled  by  the 
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1861.  landlord,  as  regarded  tbe  outer  door;  an  inner  door 
Wilson  leading  from  the  shop  to  the  passage  was  used  ex- 
RoBBRTi.      clusively  by  the  landlord  and  bis  family. 

In  PitU  y.  Smedley  (a),  very  much  the  same  set  of  cir- 
cumstances appeared,  but  there  was  this  material  diflfer- 
ence  on  which  all  entirely  turned,  viz.,  that  one  of  the 
parties  had  only  a  latch  key;  and  the  Court  held  that  the 
right  of  access  at  the  outer  door  was  merely  permissive. 
Wright  v.  Town  Clerk  of  Stockport  (fi)  marks  the  differ- 
ence ;  in  that  case  it  was  held,  that  a  room  in  a  factory, 
being  a  distinct  or  separate  portion  of  the  latter,  of  which 
the  tenant  had  the  exclusive  use  and  also  the  key  of 
the  door,  was  a  building  within  s.  27  of  the  Reform 
Act.  The  claim  here  was  for  apartments.  In  Toms  v. 
Luckett(c\  the  claimant  occupied  two  rooms  in  a  house 
on  which  the  landlord  also  occupied  a  shop  and  a  parlour, 
not  however  sleeping  in  the  house.  Each  had  a  key  to 
tbe  outer  door.  Held,  this  was  the  occupation  of  a 
building,  and  an  occupation  as  by  a  tenant,  within  tbe 
27th  section  of  the  Reform  Act. 

[Williams,  J.  It  must  be  borne  in  mind,  with 
reference  to  those  cases,  that  a  lodger  may  be  distrained 
upon ;  Newman  v.  Anderton  (d) ;  and  that  a  bailiff  has  a 
right  to  break  open  a  lodger*s  door ;  Lee  v,  Gandel  («).] 

Underdown  appeared  for  the  respondents,  but  not 
having  been  instructed  could  not  be  heard. 

Cur,  €ulv.  vuU, 

(a)  1  Lutw.  Reg,  Cat.  196.  (d)  2  N.  R,  224. 

(ft)  lUd.  32.  (e)  Co¥^,  1. 

(c)  2  Lutw.  Reg,  Cat.  19. 
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The  judgment  of  the  Court  was  now  delivered  by  1862. 

Erlb,  C.  J.     In  this  case  the  claimant  occupied  a 


Jam,  11. 


Wilson 

V. 

firstfloor,  being  part  of  a  house,  which  had  not  become,      Roberts. 
by  actual  severance,  an  entire  house  in  any  sense. 

We  consider  the  qualification  fails,  because  the  tenant's 
subject  of  occupation  was  not  sufficient.  It  is  not 
stated  to  be  a  shop,  warehouse  or  counting-house.  It 
was  not  a  house,  because  it  was  only  part  of  a  house. 

It  was  not  a  building  analogous  to  others  mentioned 
in  the  statute,  because  it  was  only  part,  without  any 
actual  severance.  We  have  assigned  our  reasons,  and 
have  referred  to  the  authorities  on  which  we  reUed  in 
the  case  of  Cook  v.  Humber  (a). 

This  being  our  opinion  upon  the  nature  of  the  tene- 
ment occupied,  it  is  immaterial  to  consider  how  the 
occupation  of  the  claimant  was  affected  by  the  independ- 
ent access  to  the  first  floor,  and  by  his  absence  one 
night  from  the  premises.    The  decision  is  affirmed. 

Decision  affirmed. 

(a)  Supra,  p.  413. 
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Nov,  15. 


Smith,  Appellant;  Huogett,  Respondeat. 
Smith,  Appellant;  James,  Respondent. 


^HIS  was  an  appeal  from  the  Revising  Banister  for 
the  city  of  Westminster. 
Henry  Smith  objected  to  the  name  of  John  Michad 


in  the  subjoined  form  :— 


The  party  ob- 
jecting to  a 
claim  to  vote 
for  a  borough 
or  city  encloses 

ject^on^inst  -^'^^  being  retained  on  the  list  of  voters  for  the  parish 
unde^rSftr  "^^ St.  Anne,  Westminster.  The  name  of  •TbAn  JIf icfcirf 
w^thv  '•^**^^'  ilK«i  appeared  on  the  list  of  persons  claiming  to  vote 

other  notices 
of  objection 


ainat  other 
claims,  in  an 


agai 
claii 

envelope  ad- 
dressea  to  the 
overseers  of 
the  parish  of 
St.  Anne,  JFesi- 
mintter,  and 
sent  the  packet 
by  the  post. 
The  notices 
reached  the 
overseers  in 


JlUn,  John 
Michael 

37,  Wardtmr  Street 

House 

37,  Wardour  Street 

The  facts  of  the  case  vrere  as  follows: — 

On  the  Revising  Barrister  calling  upon  the  objector, 

in  conformity  with  the  40th  section  of  the  statute  6  &  7 

Vict.  c.  18,  to  prove  the  service  of  his  notice  of  objection 

due  time,  and    on  the  overseers  of  the  parish  of  St.  Anne,  it  appeared 


were  published    .  t  i  .  . .  i        t    •        i 

by  them  ac- .     that  this  notice  was  enclosed  m  the  same  cover  with 

cording  to  the 
statute,  but 
no  duplicate 
stamped  by  a 
postmaster,  ac- 
cording to  the 
100th  section, 
was  produced 
before  the  Re- 
vising Bar- 
rister in  proof 
of  the  due 
service  of  the 
notice.    Held, 
that  the  no- 
tices having 
been  shown  to 
have  reached 

the  hands  of  the  overseers  in  time,  the  statutory  mode  of  proving  service,  by  productioD 
of  a  stamped  duplicate,  need  not  be  resorted  to. 

The  same  in  caae  of  notice  of  objection  to  a  county  vote. 

The  Court  does  not  give  cosU  on  either  side,  when  the  decision  of  the  Revising  Bsr- 
rister  is  reversed. 


several  others  intended  to  be  served  by  the  objector  in 
the  same  parish;  the  cover  was  addressed  ''To  the 
overseers  of  the  parish  of  5^.  Anne,  in  the  city  of  West- 
minster,*' and  a  parcel  of  notices,  thus  made  up,  was 
despatched  by  post;  but  the  regulations  prescribed  by 
the  100th  section  of  the  above-mentioned  statute,  for 
the  posting  of  the  notices  of  objection,  were  not  followed, 
and  no  duplicate,  stamped  by  any  postmaster,  according 
to  the  provisions  of  that  section,  was  produced. 
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The  notice  of  objection  reached  the  overseers  of  the 
parish  of  St,  Anne,  and  was  by  them  included  in  their 
published  list  of  objections. 

It  was  contended  that  the  service  of  a  notice  of  objec- 
tion on  overseers,  by  post,  in  the  manner  described,  was 
sufficient  to  satisfy  the  provisions  of  the  statute ;  and 
that  if  it  were  not  sufficient,  the  effects  of  the  irregularity 
were  removed  by  the  publication  of  the  objection  in  the 
overseers'  list. 

On  the  first  point,  the  Revising  Barrister  was  of 
opinion  that  if  notices  of  objection  were  served  on  over- 
seers by  post  at  all,  the  mode  of  posting  prescribed  by 
the  100th  section  of  the  statute  6  &  7  Vict.  c.  18  must 
be  adopted;  the  mode  of  posting  being,  by  the  lOlst 
section,  made  applicable  to  the  service  of  notices  on 
overseers ;  and  that  consequently  services  by  post  of  a 
notice  of  objection  on  overseers  could  only  be  proved 
before  the  Revising  Barrister  by  production  of  a  dupli- 
cate stamped  by  a  postmaster,  in  conformity  with  the 
regulations  provided  by  the  100th  section  of  the  statute. 

On  the  second  point,  the  Revising  Barrister  was  of 
opinion  that  it  was  not  in  the  power  of  the  overseers,  by 
the  publication  of  the  objection,  to  remove  the  effects  of 
any  irregularity  committed,  by  the  objector,  in  the  per- 
formance of  any  of  the  acts  required  fron^  him  by  the 
statute. 

The  conclusion  of  the  Revising  Barrister  on  the  case 
before  him  was,  that  there  had  not  been  such  a  service 
of  the  notice  of  objection  on  the  overseers  as  the  Act 
of  Parliament  demanded,  consequently  the  Revising 
Barrister  retained  the  name  of  John  Michael  Allen  on 
the  list  of  voters  for  the  city  of  Westminster;  but  in 

VOL.  I.      K.G.  N  N 
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1861.       ▼i^^  of  the  appeal  to  be  brought  before  the  Saperior 
SiiitM       Court,  he  called  upon  the  said  John  Michael  AUen  to 
Huooan.     prove  his  qualiBcatioD,  which  he  failed,  through  aon- 
aiiiT«       appearance,  to  do. 

jAMti.  Other  appeals,  in  the  cases  of  persons  named  in  the 

list  subjoined,  depend  on  the  same  decision,  and  ought 
to  be  consolidated  with  it. 

If  the  decision  of  the  Revising  Barrister  was  wrong 
the  name  of  the  said  John  Michael  Allen,  and  also  of 
the  other  persons  named  in  the  list,  according  to  their 
respective  descriptions  therein,  ought  to  be  ezpanged 
from  the  register  of  voters  for  the  city  of  Weetmintter. 

If  the  decision  was  right,  then  such  names  should  be 
retained  upon  the  register. 

Macnamara  {Bourhe  with  him)  for  the  appellant. 
The  question  is  as  to  the  validity  of  the  service,  on  the 
overseers,  of  the  notice  of  objection  to  this  claim  to  vote. 
I  contend  that  the  Revising  Barrister  was  wrong.  The 
Registration  Act,  6  &  7  Vict.  c.  18,  in  section  ITeoablei 
any  person,  who  is  on  the  list  of  voters  for  any  city  or 
borough,  to  object  to  any  claimant  on  the  list,  as  not 
being  entitled  to  be  on  it,  and  directs  that  notice  of  such 
objection  shall  be  given  to  the  overseers  and  to  the  party 
objected  to ;  and  every  person  so  objecting  shall  also 
give  or  cause  to  be  left  at  the  place  of  abode  of  the 
person  objected  to,  as  stated  in  the  said  list,  a  notice  is 
form,  &c.,  and  every  notice  of  objection  shall  be  signed 
by  the  person  objecting.  Then  the  8th  section  explains 
the  object  of  the  enactment  directing  the  sending  of  these 
notices  to  the  overseers,  by  prescribing  to  the  overseen 
the  duty  of  making  out  and  publishing  an  annual  list  of 
the  names  of  persons  objected  to,  and  of  keeping  a  copy 
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of  it  to  be  perused  by  any  person,  &c.  Then  effect  is 
given  before  the  Revising  Barrister  to  the  objections  by 
section  40^  which,  in  the  latter  part  of  it,  enacts  that 
**  where  the  name  of  any  person  inserted  in  any  list  of 
voters  shall  have  been  objected  to,  by  the  overseers  or 
by  any  other  person,  and  such  other  person  so  objecting 
shall  appear,  by  himself  or  by  some  one,  on  his  behalf, 
in  support  of  such  objection,  and  shall  prove  that  he 
gave  the  notice  or  notices  respectively  required  by  this 
Act  to  be  given  by  him,  every  such  Barrister  shall  then 
require  it  to  be  proved  that  the  person  so  objected  to 
was  entitled,  on  the  last  day  of  July  then  next  preceding, 
to  have  his  name  inserted  in  the  list  of  voters  in  respect 
of  the  qualification  described  in  such  list;  and  in  case 
the  same  shall  not  be  proved,  to  the  satisfaction  of  such 
Barrister,  or  in  case  it  shall  be  proved  that  such  person 
was  then  incapacitated,  by  any  law  or  statute,  from 
voting  in  the  election  of  members  to  serve  in  Parliament, 
such  Barrister  shall  expunge  the  name  of  every  such 
person  from  the  said  lists/'  The  mode  of  sending 
notices  by  the  post  is  pointed  out  in  the  100th  section, 
which  applies  to  every  case  of  notice,  and  enacts  that  *'  it 
shall  be  sufficient  if  the  notice  be  sent  by  the  post  free 
of  postage,  &c.,  and  directed,  to  the  person  to  whom  the 
same  shall  be  sent,  at  his  place  of  abode  as  described  in 
the  said  list  of  voters ;  and  that  whenever  any  person 
shall  be  desirous  of  sending  any  such  notice  of  objection 
by  the  post,  he  shall  deliver  the  same,  duly  directed, 
open  and  in  duplicate,  to  the  postmaster  of  any  post 
office  where  money  orders  are  received  or  paid  (within 
certain  hours  mentioned,  and  under  certain  regulations 
as  to  fee) ;  and  in  all  cases  in  which  such  fee  shall  have 
been  duly  paid,  the  postmaster  shall  compare  the  said 
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notice  and  the  duplicate,  and  on  being  satisfied  that 
they  are  alike  in  their  address  and  their  contents,  sball 
forward  one  of  them  to  its  address  by  the  post,  and  shall 
return  the  other  to  the  party  bringing  the  same,  duly 
stamped  with  the  stamp  of  the  said  post  office."  And 
then  the  operation,  in  evidence,  of  this  is  thus  declared:— 
"The  production  by  the  party  who  posted  such  notice, 
of  such  stamped  duplicate,  shall  be  evidence  of  the  notice 
having  been  given  to  the  person,  at  the  place  mentioned 
in  such  duplicate,  on  the  day  on  which  such  notice 
would,  in  the  ordinary  course  of  post,  have  been  de- 
livered to  such  place." 

The  101st  clause  provides,  as  to  service  of  notices 
under  this  Act,  **  that  wherever  any  notice  is  required  to 
be  given  or  sent  to  the  overseers  of  any  parish  or  town* 
ship,  it  shall  be  sufficient  if  such  notice  shall  be  deli- 
vered to  any  one  of  such  overseers,  or  shall  be  left  at 
his  place  of  abode,  or  at  his  office  or  other  place  for 
transacting  parochial  business,  or  shall  be  sent  by  the 
post,  &c.  addressed  to  the  overseers  of  the  particular 
parish  or  township,  naming  the  parish  or  township,  aod 
the  county,  city  or  borough  respectively  to  which  the 
notice  to  be  so  sent  may  relate,  without  adding  any  phut 
of  abode  of  such  overseers.'*  The  difference  in  the  two 
provisions  will  be  observed.  The  notice  of  objection 
sent  by  the  post  to  the  party  objected  to  must  be 
directed  to  him  at  his  place  of  abode;  but  when  so 
sent  to  the  overseers,  it  need  not  have  on  it  their  place 
of  abode.  But  with  respect  to  the  party  himself,  if  the 
notice  has  got  into  the  possession  of  the  person  od 
whom  it  ought  to  be  served,  how  does  it  signify  how  it 
gets  to  him  ?  But  then  the  101st  seciion  adds,  *' wbere- 
ever  any  notice  by  tb'S  Act  is  required  to  be  given  or 
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sent  to  any  person  or  persons  whatsoever,  or  public 
officer,  it  shall  be  sufficient  if  such  notice  be  sent  by  the 
post,  in  the  manner  and  subject  to  the  regulations  here- 
inbefore provided  with  respect  to  sending  notices  of 
objection  by  the  post,  free  of  postage,  or  the  postage 
thereof  being  first  paid,  addressed  with  a  sufficient 
direction  to  the  person  or  persons  to  whom  the  same 
ought  to  be  given  or  sent,  at  his  or  their  usual  place 
of  abode."  Therefore  two  modes  of  sending  notices 
of  objection  to  overseers  by  the  post  appear  to  be  con^ 
templated — one  by  sending  the  notice  addressed  with 
the  name  of  the  parish  or  county,  and  the  other  ad- 
dressed with  the  place  of  abode.  The  former  course 
was  taken  in  this  case,  the  notice  of  objection  being 
addressed  ''To  the  Overseers  of  the  Parish  of  St  Anne, 
in  the  City  of  Westminster,'*  not  naming  any  place  of 
abode.  Now  in  Bishop  v.  Helps  (a),  the  Court  says: 
''We  think  the  meaning  of  the  Act  is  this:  when  all 
these  conditions  are  complied  with,  such  a  sending  shall 
be  a  sufficient  substitute  for  what  the  7th  section  re- 
quired to  be  done;  that  is,  a  sufficient  substitute  for 
giving  notice  to  the  person  objected  to,  or  leaving  it 
at  his  place  of  abode/'  The  Court  proceeded  thus :  "  It 
was  objected,  secondly,  with  respect  to  the  notice  to 
the  overseers,  that  such  notice  was  not  within  section 
100,  which  applies  only  to  notices  to  persons  objected 
to,  and  that  section  101  did  not  help  it,  as  that  section 
says  nothing  of  a  duplicate  being  evidence,  so  that  as 
there  was  no  proof  of  notice  to  the  overseers,  except  the 
stamped  duplicate,  no  notice  was  in  effect  proved.  But 
it  appears  to  us  that  the  clause  in  section  101,  which 
provides  that  whenever  by  this  Act  notice  is  required  to 

(a)  1  Lutw.  Reg,  Cat.  363,  860. 
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be  given  or  sent  to  any  person  whatsoever,  or  public 
officer,  it  shall  be  sufficient  if  such  notice  be  sent  by 
the  post  in  manner  and  subject  to  the  regulations  here- 
inbefore provided  with  respect  to  sending  notices  of 
objection  by  the  post  free  of  postage,  addressed  with 
a  sufficient  direction  to  the  person  to  whom  the  same 
ought  to  be  sent  at  his  usual  place  of  abode,  afibrds 
a  sufficient  answer  to  this  objection.  For  it  seems  to 
us  that  this  clause  applies  to  all  the  provisions  in  section 

)00  as  to  notices  to  persons  objected  to 

to  all  notices  to  overseers  directed  to  them  at  their  usual 
place  of  abode ;  and  as  nothing  appears  upon  the  case 
stated,  and  no  question  was  made  respecting  the  address 
of  the  notice  to  the  overseers,  we  think  the  notice  to 
them  falls  within  the  same  rule  as  the  notice  given  to 
the  party  objected  to/'  To  show  that  it  is  quite  suffi- 
cient that  the  notices  should  have  reached  the  hands 
of  the  parties  for  whom  they  were  designed  there  is  the 
authority  of  Jonet  v.  lnnons(a),  and  Oodsett  v.  /«- 
nons{b)»  The  intention  of  the  Legislature  was  to  &ci- 
litate  and  enlarge  the  means  of  acquiring  the  franchise, 
not  to  fetter  or  confine  it.  The  overseers  in  this  case 
having  acted  on  this  notice,  the  Court  vrill  presume  that 
they  had  done  their  duty  in  doing  so,  according  to  the 
presumption  invariably  made  in  favour  of  public  officers. 
When  an  actual  service  is  once  proved,  the  mode  of 
service  is  immaterial.  This  is  illustrated  by  the  ana- 
logous case  which  I  may  be  allowed  to  refer  to,  and 
which  occurs  continually  in  practice.  In  setting  aside 
proceedings  on  the  ground  of  the  party  not  having 
been  served  with  the  writ  of  summons,  it  is  not  enough 
for  him  to  say  that  he  has  not  been  personally  served; 

(a)  17  C.  B.  290.  (ft)  /Mrf.  2*6. 
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be  must  go  od  further  and  say  that  the  copy  of  the  writ 
of  summons  did  not  come  to  his  hands.  The  Court  so 
held  in  the  case  o(  Phillips  v.  EnseU(a). 

D.  D.  Keane  {Bridge  with  him)  for  the  respondent. 
I  am  in  support  of  the  decision  of  the  Revising  Bar- 
rister. The  question  is  whether  the  process  by  which  a 
person  objecting  to  a  claim  to  vote  sought  to  bring  the 
claimant  into  the  Barrister's  Court  was  correct.  The 
statute  prescribes  the  process  and  mode  of  service  that 
shall  be  adopted.  Section  17  points  out  the  course  in 
case  of  objections  to  claims  to  be  on  the  lists  of  boroughs, 
and  requires  the  objector  to  give  or  cause  to  be  given 
the  notice  of  objection  to  the  overseers ;  and  the  100th 
and  lOlst  sections  provides  that  notice  may  be  sent  to 
the  party  objected  to  by  post,  exacting  compliance  with 
certain  formalities,  and  that  service  of  notices  of  objec- 
tion shall  be  made  on  overseers  in  modes  pointed  out, 
and  gives  the  objector  the  option  of  sending  by  the  post, 
provided  certain  forms  are  observed. 
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[WiLUAHSi  J.    The  100th  and  the  101st  sections 
are  enabling,  not  disabling,  clauses.] 


That  is  so:  but  giving  a  new  power  they  make  it 
indispensable  that  he  should  exercise  it  in  the  way 
prescribed.  The  objector  is  either  to  give,  or  to  cause 
to  be  given,  notice  of  his  objection  to  the  party  objected 
to.  Now,  here,  what  was  the  mode  adopted  ?  A  num- 
ber of  notices  of  objection  to  various  claimants  were 
placed  in  one  envelope  and  addressed  *^  To  the  Overseer 

(a)  IC.M.^JL  374. 


442 


MICHAELMAS  TERM, 


1861. 


Smith 

HOOOSTT. 

Smith 

T. 

Jambb. 


(it  18  in  the  singular  in  my  copy  of  the  case)  of  the 
Parish  of  St.  Anne\  in  the  City  of  Westminster^'  Now 
the  statute  requires  that  the  process  shall  consist  of 
many  ceremonials  and  forms,  and  that  a  record  of  it 
should  be  preserved  for  the  purpose  of  being  given  in 
evidence  before  the  Revising  Barrister,  to  put  an  end  to 
all  doubt  as  to  the  service.  The  Legislature  has  required 
the  production  of  the  duplicate  framed  and  stamped  as 
prescribed,  and  there  is  authority  given  to  send  the 
notice  by  post  to  the  party  objected  to.' 


[Btlbs,  J.    Yes :  but ''  addressed  to  him  at  his  place 
of  abode  as  described  in  the  said  list  of  voters/'] 


''  Whenever  any  person  shall  be  desirous  of  sending 
any  such  notice  by  the  post  *'  means,  I  contend,  any 
notice  to  be  directed  to  the  person  objected  to.  That 
is  the  meaning  of  the  phrase  in  the  100th  section. 
Then  service  of  the  notice  is  provided  for  in  the  lOUt 
section.  There  was  something  in  excess  in  this  pro- 
vision upon  the  law  regulating  the  transmission  of 
letters  by  the  public  post;  and  the  intention  of  the 
Legislature,  it  is  submitted,  was  manifestly  that  those 
who  adopted  this  mode  of  serving  the  process  should 
strictly  follow  the  mode  pointed  out  in  the  statute,  and 
no  other  than  that.  The  Legislature  meant  that  the 
persons  who  served  the  notices  should  be  present  before 
the  Revising  Barrister  to  prove  to  him  that  they  had 
served  the  notices  on  the  proper  persons ;  and  the 
Revising  Barrister  in  this  case  thought  that  the  Legis- 
lature did  not  intend  persons  to  be  bound  by  the 
casualties   which  happen   in   the   post   of&ce,  and  an 
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instance  of  which  may  be  seen  iu  the  case  of  Dunlop  v. 
Hiffgin8(a). 

[Btlbs^  J.  The  case  finds  that  the  packet  containing 
the  notices  of  objection  reached  the  hands  of  the  over* 
seers,  by  the  post] 
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The  Legislature  might  have  said  that  the  mere 
sending  by  the  post  would  suffice ;  but  it  has  not  done 
so.  I  call  attention  to  the  words  of  this  special  case. 
Sect  40  not  only  requires  that  the  party  shall  prove 
that  notice  of  objection  was  given,  but  that  he,  the 
objector,  gave  or  caused  to  be  given  the  notice  to  the 
party  objected  to  and  to  the  overseers ;  and  I  submit 
that  here  the  mere  admission,  of  the  overseers,  that  they 
have  received  a  notice  of  objection  signed  by  A*  B., 
does  not  prove  that  the  objector  gave  the  notice  as  he 
is  required  to  do  by  the  statute.  It  is  said,  on  the  other 
side,  that  Jones  v.  Innons  governs  this  case,  but  that  is 
not  so ;  for — 

[Williams,  J.  There  was  a  case  before  the  Court  of 
Criminal  Appeal  where  the  question  was,  whether  the 
prisoner  was  guilty,  within  the  county  in  which  he  was 
tried,  of  sending  by  the  post  a  threatening  letter;  and 
the  Court  held  that,  as  the  post  passed  through  that 
county,  the  post  office  was  to  be  taken  as  his  agent, 
and  on  that  ground  it  was  held  that  he  was  guilty  of 
sending  the  threatening  letter  in  every  county  through 
which  the  letter  passed,  from  the  place  where  it  was 
put  in  to  the  place  of  its  destination  (A),  showing  that 


(a)  1  H.  Ldi,  381. 

(6)  See  R,  t.  Girdwoodt  2  Easi, 


P.  C.  1120;  A.  V.  Eitext  2  EoMt, 
P.  C.  1125. 
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the  post  office  was  there  considered  as  the  ageot  of  the 
party  accased.] 

The  statute  contemplates  6rst  that  the  objector  shall 
appear  by  himself  and  prove^  &c. ;  and  second,  that  he 
shall  prove  that  he  gave  the  notice  which  reached  the 
overseers. 


[BvLBSf  J.  The  Legislature,  in  the  former -part  of 
this  statute  (sections  7  and  17),  having  said  that  the 
party  objecting  shall  *'  give  or  cause  to  be  given  a 
notice/'  Ice,  surely  the  phrase  ^*  if  the  notice  so  required 
to  be  given  as  aforesaid"  must  be  taken  to  mean  ''gircn 
or  caused  to  be  given/'] 

You  must  take  into  view  both  the  time  and  mode  of 
the  service:  in  this  case  the  transmission  was  proved 
by  the  post  office,  and  not  solely  by  the  fact  of  the 
overseers  getting  the  notice.  The  latter  part  of  the 
clause  in  sect  101,  relating  to  this  matter,  aayiy 
''  Wherever  by  this  Act  any  notice  is  required  to  be 
given  or  sent  to  any  person  or  persons  whatsoever,  or 
public  officer,  it  shall  be  sufficient  if  such  notice  be  sent 
by  the  post,  in  the  manner  and  subject  to  the  regulations 
hereinbefore  provided  with  respect  to  sending  notices  of 
objection  by  the  post,  free  of  postage,  &c.,  addressed 
with  a  sufficient  direction  to  the  person  or  persons  to 
whom  the  same  ought  to  be  given  or  sent,  at  kis  or  their 
usual  phut  of  abode*'  And  it  is  obviously  more  likely 
that  a  letter  should  reach  the  overseers,  if  addressed  to 
their  usual  place  of  abode  than  if  sent  to  the  overseers 
addressed  by  the  parish  and  county,  that  is  to  say, 
naming  only  the  parish  and  county.     If  section  lOO  be 
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tioned ought  to  be* 

[Btlss,  J.  Two  modes  of  giving  or  sending  notice 
are  mentioned  in  section  101,  and  there  is  a  third  in 
section  100.] 
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It  is  submitted  that  relates  to  the  notice  sent  to  the 
party  objected  to;  and  then  comes  the  larger  enactment 
in  sect*  101 ,  applying  to  notice  to  any  public  officer,  and 
that  the  Statute  says  shall  be  sufficient  if  sent  as  pro- 
Tided  above ;  and  I  say  that  this  latter  branch  of  the 
section  must  be  taken  to  overrule  the  former  part,  and 
then  the  sending  by  the  post  will  be  taken  to  mean, 
sending  in  the  manner  pointed  out  in  the  form  given  in 
the  schedule. 

[Williams,  J.  All  these  observations  would  have 
deserved  great  weight  if  the  notices  had  not  actually 
reached  the  overseers.  Why  does  not  qui  fadi  per 
alium  faeere  per  se  ipsum  videtur  apply  to  the  post 
office?] 

Section  100,  I  say,  does  not  apply  to  overseers  at  all. 


Macnamara  was  not  called  on  to  reply,  but  the  Court 
proceeded  to  give  judgment  nearly  as  follows. 

Erlb,  C.  J.  I  am  of  opinion  that  the  Jlevising 
Barrister  was  wrong ;  because  here  is  sufficient  evidence 
that  the  Statute  had  been  substantially  complied  with, 
as  respects  these  notices  of  objections  sent  to  the  over* 
seers.  The  Statute  requires  that  the  objector  should 
deliver,  or  cause  to  be  delivered,  notice  of  his  objection 
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to  the  overseers.      The  evidence  is,  that  he  put  the 
'  notices  of  objection  into  the  post,  and  that  they  reached 
the  overseers  in  due  time.     If  he  had  himself  delivered 
them,  there  would  have  been  no  question,  nor  would 
there  have  been  any  question  if  he  had  sent  them  by  a 
private  messenger.     He  sent  them  by  the  post  office, 
and   the  post  office  in  the  eye  of  the  law  is,  for  many 
purposes,  the  agent  of  the   party  who  sends.      The 
objector  then  sends  his  notices  by  his  agent,  and  he 
proves  this,  and  is  bound  to  go  on  to  prove  that  his 
agent  did  deliver  these  notices  to  the  overseers,  and 
there  is  good  proof  of  that,  and  also  that  they  were 
delivered  in  due  time.     But  the  objection  now  taken  is, 
that  under  sect.  100  of  the  Statute  a  statutable  mode  is 
given  for  proving  that  notices  of  objection  have  been 
sent  to  and  reached  the  overseers;  and  it  has   been 
observed  that  it  is  an  enabling  Statute,  and  intended  to 
facilitate  proof  for  the  purposes  of  the  franchise,  and 
relieve   the    party  objecting    from   the  obligations  of 
evidence   to  show  that  his  notices  of  objection   have 
reached   their  destination,   provided    he  observes  the 
formalities   prescribed  in  sect.  100.     Then   the   party 
who  delivered  to  the  postmaster  one  notice  of  objection, 
and  kept  a  duplicate  whilst  the  postmaster  sent  the 
other,  is  enabled  by  the  Statute  to  produce  that  before 
the  Revising  Barrister,  and  so  to  prove  that  all  that  the 
law  requires  was  done  as  regards  the  notices  of  objec- 
tion.    That  being   so,   the   argument  wholly  fails  in 
calling  fbn  us  to  construe  the  Statute  as  laying  down 
that,  in  respect  of  notices  of  objection  sent  by  the  post, 
nothing  but  the  statutable  mode  of  producing  a  stamped 
duplicate  and  so  on  will  suffice.   The  Statute  has  no  such 
words.     We  do  not  think  that  the  Legislature  had  any 
intention  to  take  away  modes  of  service  consistent  with 


XXV.  VICTORIA. 


447 


the  law  as  it  stood  before  the  Statute  was  passed ;  but 
where  the  section  applies,  there  the  party  has  that 
facility  the  more^  having,  at  the  same  time,  all  the  other 
facilities  that  belong  to  him  by  law;  and  the  party 
proves  here  strictly  that  the  notices  reached  the  over- 
seers in  time,  such  overseers  being  the  parties  meant, 
and  having  adopted  and  acted  on  the  notices  by  pub- 
lishing them. 

Williams,  J.  I  am  of  the  same  opinion.  •  It  is  not 
necessary  to  say  now  what  our  opinion  would  have 
been,  if  it  had  been  shown  that  the  notices  had  not 
reached  the  overseers.  It  is  exactly  now  as  if  these 
enactments  had  never  been  made;  because  that  which 
they  intended  to  effect  has  taken  place  :  the  notices 
have  reached  the  overseers  in  proper  time. 

Btles,  J.  I  think  the  only  question  is  on  the  17th 
section  of  the  Act,  which  directs  that  the  party  objecting 
shall  give  or  cause  to  be  given  notice  of  the  objection 
to  the  overseers:  i.  e.  he  is  to  give  by  himself  or  give 
by  his  agent,  the  notice ;  and  I  do  not  see  why  a  person 
such  as  the  postmaster  is  less  his  agent  because  he  is 
a  public  officer.  I  do  not  see,  I  confess,  whether  sect. 
100  applies  to  notices  to  overseers  at  all ;  it  is  not  ne- 
cessary for  us  to  decide. 

Keating,  J.,  concurred. 

Bourke.  This  decision  being  against  the  ruling  of 
the  Revising  Barrister,  I  am  instructed,  on  the  part  of 
the  appellant,  to  apply  for  costs. 
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Erlb,  C.  J.     The   Court  does   not  give   costs   on 
either  side  where  the  decision  is  reversed. 
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Smith,  Appellant ;  James,  Respondent. 

JM^ELSBY  stated  that  this  was  an  appeal  from  a 
decision  of  the  Revising  Barrister  for  the  county 
of  MiddUieXf  in  which  the  facts  were  precisely  the 
same  as  in  Smith  v.  Huggett^  only  that  this  was  an  ob- 
jection taa  county  vote,  and  fell  under  the  7th  section  of 
the  statute,  instead  of  the  17th  section,  and  the  Court 
said  the  decision  must  be  reversed  as  before. 

Judgments  rerersed. 


Freeman,  Appellant ;  Gainsford,  Respondent 

Koe,  15. 

A.  claimed  to      A  T  a  court  held  before  the  Barrister  appointed  to 

vote  for  the         jCTL. 

county,  as  revise  the  lists  of  voters  for  the  West  Riding  of 

ber"of*he*HM-  the  county  of  For  A,  Jonathan  Buxton  objected  to 
^E^\%^^^s-  ThomagBettidA  not  h^Lvmg  been  entitled,  on  the  last 
^w,\he  mem-  ^*y  ^^  J^h/f  1861,  to  have  his  name  inserted  in  the  list 
tl^e  tol^*'^     of  voters  in  the  township  of  Sheffield  for  the  said  west 

poorindigent      riding, 
people,  well  " 

esteemed  for 

godly  life  and  conTersation,  of  good  cot]dition«  peaceable  and  quiet  among  dieir  neigh- 
boiirs,  and  such  as  by  persons  of  honest  repute  should  be  judged  fit  objects  of  the 
charity;  they  were  to  be  each  accommodate  in-  separate  chambers,  but  it  did  not 
appear  that  each  might  not  be  removed,  at  will  of  the  governors,  to  any  other  chambers ; 
and  they  were  prevented  from  letting,  taking  lodgers  or  inmates,  and  other  parts  of  their 
treatment,  in  various  particulars,  showed  them  to  have  an  eleemosynary  character.  HtM, 
that  these  persons  haa  neither  a  legal  nor  an  equitable  interest  m  the  rooms,  and  that 
A.  was  not  entitled  to  vote  for  the  county. 
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The  name  stood  on  the  copy  of  the  raster  of  the       1861. 
flaid  township  as  follows  : — 


Chriatian 
■Bd  SvniBme. 

PlAcefof 
Abod«. 

Nature  of 
Qoallflcattoii. 

P1m6  in  TownsUp. 

Beits,  Thomas 

Shrewsbury  Hos- 
pUalySkiffieUt 

Freehold 
House 

Shrewsbury  Hospital, 
Sh^ldy  occupied. 

FaBBMAM 

V. 

Gaimsforik 


Tlumas  Beits  was  an  inmate  of  the  hospital  in  the 
township  of  Sheffield^  founded  by  Oilberi,  Earl  of 
Shrewsbury,  and  was  duly  elected  and  appointed,  and, 
as  such,  resided  in  separate  chambers  and  rooms  of  the 
building  of  the  hospital,  pursuant  to  his  appointment 
under  the  trusts  and  constitutions  of  the  hospital  herein- 
after set  forth ;  which  chambers  and  rooms  are  of  the 
annual  value  of  40s.  and  upwards,  and  were  in  his  bond 
fide  occupation,  and  had  been  in  his  possession  for  six 
calendar  months  next  previous  to  the  last  day  of  •/W/y, 
1861. 

By  virtue  of  this  the  said  Thomas  Setts  claimed  to 
have  his  name  inserted  and  retained  on  the  list  of  voters 
as  entitled  to  vote  for  the  knights  of  the  west  riding,  in 
respect  of  an  equitable  freehold  estate  in  a  house, 
wliereof  he  was  seised,  for  his  own  life,  pursuant  to  the 
2  ITia.  4,c.  46,8.  18. 

The  hospital  of  Oilbert,  Earl  of  Shrewsbury,  situate 
in  the  said  township,  was  founded  under  the  following 
circumstances,  and  governed  by  the  trusts  and  constitu- 
tions following: — 

Qilhert,  Earl  of  Shrewsbury,  by  his  will,  bearing 
date  in  the  month  of  May,  in  the  14th  year  of  the 
reign  of  King  James  the  1st,  devised,  to  the  executors 
thereof,  all  his  manors,  lands,  tenements  and  heredita- 
ments, whereof  he  was  seised  of  any  estate  of  inherit- 
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1861.       ^"^^  ^^  ^^  simple  in  possession,  remainder  or  reversion 
Freeman      ^^'^^^  certain  exceptions),  to  pay  general  expenses,  debts 
^'  and   legacies,  and  tbe  residue  and  surplusage  to  his 

executors,  their  heirs  and  assigns.  And  he  thereby 
willed  and  appointed  an  hospital  to  be  founded  at 
Sheffield^  for  perpetual  maintenance  of  twenty  poor 
persons,  and  to  be  called  ''The  Hospital  of  Gilbert^ 
Earl  of  Shrewsburyy*  and  the  same  to  be  endowed  with 
such  revenues  and  provisions  as  his  executors  should 
think  fit,  not  being  under  £200  a  year. 

The  will  was  proved,  at  London,  on  the  16th  of  May, 
1616. 

In  the  year  1625,  the  great-grandson  of  the  above 
testator,  whose  name  was  Henry  Earl  of  Norwich,  and 
afterwards  Duke  of  Norfolk,  for  performing  the  will, 
erected  a  building,  as  an  hospital,  in  Sheffield,  and  placed 
in  it  twenty  poor  persons,  ten  men  and  ten  women ;  and 
in  the  year  1673  made  certain  constitutions  in  writing 
for  the  government  of  the  said  hospital. 

By  these  constitutions  it  was  established  that,  in  the 
3aid  hospital,  there  should  be  for  ever  one  governor  and 
twenty  poor  persons,  ten  men  and  ten  women,  who 
should  give  themselves  to  the  service  of  God,  and  to 
pray  for  the  prosperity  of  the  noble  family  of  the  founder 
and  his  posterity,  and  that  the  governor  and  every  of 
them  should  enjoy  such  chambers,  rooms  and  accom- 
modations from  time  to  time  for  their  lives,  together 
with  such  stipends  and  all  other  allowances,  as  were 
thereafter  to  every  of  them  limited  and  appointed ; 
every  one  of  them  well  and  honestly  behaving  him  or 
herself  according  to  those  statutes,  constitutions  and 
ordinances ;  and,  for  the  better  preventing  of  idleness, 
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it  was  ordained  that  all  such  persons  as  were  or  should        1861. 
be  placed  in  the  said  hospital,  as  well  men  as  women,      freeman 
should  dispose  themselves  to  some  work  and  labour,    GAiNsronD. 
according  to  their  abilities  and  health,  that  they  might 
get  somewhat  towards  their  better  maintenance,  and 
might,  in  some  measure,  eat  their  own  bread,  and  have 
wherewithal  to  help  themselves  in  times  of  weakness  or 
sickness. 

The  men  were  also  required  to  be  widowers  or  ba- 
chelors, and  the  women  widows  or  maids,  and  both  to 
be  threescore  years  of  age  or  upwards,  unless  dispensed 
with  by  the  authority  of  the  Earl  Marshal  of  England, 

The  mode  of  elections  to  be,  if  the  number  was 
thereby  {sic\  also  to  be  by  the  governor  and  three 
assistants  named  in  the  constitutions,  or  the  major  part 
of  them,  presenting  the  names  of  two  persons  for  every 
void  place  to  the  Earl  Marshal  or  his  heirs,  together 
with  a  certificate  of  their  place,  condition  and  behaviour, 
and  to  that  end  the  said  Earl  or  his  heirs  might  elect 
and  appoint  out  of  them  one  or  more  persons  in  the 
then  vacant  place  or  places;  and  in  the  event  of  his 
neglecting  to  do  so  for  six  weeks  after  due  notice,  then 
the  governor  and  his  assistants  should  fill  up  the  vacan- 
cies ;  and  it  was  also  provided  that  the  Earl  Marshal 
or  his  heirs  might  make  choice  of  a  person  without 
certificate. 

The  persons  to  be  elected  were  to  be  poor,  indigent 
people,  well  esteemed  of  for  godly  life  and  conversation, 
of  good  condition,  peaceable  and  quiet  amongst  their 
neighbours,  and  such  as,  by  persons  of  honest  repute, 
should  be  judged  fit  objects  for  this  charity;  and  if  it 
should  so  happen,  by  misinformation  or  mistake,  or  that 
any  person  or  persons  be  elected  wanting  such  qualifi- 

TOL,  I.     K.a.  o  o 
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1861.       cations,  or  should  marry  afterwards,  or  in  anywise  be- 

Frbbman      have  themselves  contrary  to  these  rules  and  constitutions, 

OAiNiroRD.    he  should  then  be  removed  and  expelled  by  the  governor 

and  assistants  for  the  time  being,  or  the  major  part  of 

them,  and  another  chosen  in  his  place  and  room. 

If  any  of  the  said  poor  persons  should  profanely  or 
frequently  curse  or  swear,  or  frequent  any  wine  tavern 
or  alehouse,  or  remain  there  above  one  hour  in  a  day, 
or  be  drunk  or  any  otherwise  misbehave  themselves,  the 
governor  and  his  assistants  were  empowered  to  deduct 
from  the  offender's  next  week's  allowance,  one-half  for 
the  first  offence,  one  whole  week's  allowance  for  the 
second  offence,  and  two  weeks'  allowance  for  the  third 
offence.  If  he  should  be  incorrigible,  the  governor 
should  take  from  him  his  gown  and  badge,  and  he 
should  be  for  ever  expelled  and  removed  out  of  the  said 
hospital ;  provided  that  the  said  Earl  Marshal  or  his 
heirs  might,  according  to  their  will  and  pleasure,  by 
writing  under  his  or  their  hands,  restore  any  person  so 
expelled. 

It  was  also  ordained  that  none  should  lodge  with  any 
of  the  poor  persons  in  their  room  or  rooms,  or  be  ad- 
mitted to  inhabit  there  upon  any  pretence  whatsoever, 
unless  licence  be  first  obtained  under  the  band  of  the 
said  Earl  Marshal  or  his  heirs,  or  under  the  hands  of  the 
governor  and  assistants,  or  the  major  part  of  them; 
but  they  should  be  helpful  one  to  another  according  to 
their  strength  and  ability,  as  in  charity  they  ought; 
provided  that  no  person  or  persons  be  thereby  hindered 
from  helping  any  of  the  aforesaid  poor  persons  in  the 
daytime,  when  occasion  require,  and  that  none  of  the 
said  poor  persons  should  lodge  abroad,  wander,  nor 
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beg  alms  upon  any  pretence  whatsoever,  upon  pain  of       1 861. 
expulsion.  Frbeman 

The  constitutions  having  also  pointed  out  the  quali-  OAiNiVomD. 
flcations  and  duties  of  the  governor  of  the  hospital, 
and  his  salary  having  been  named,  and  having  pointed 
out  the  office  of  his  assistants,  provided  that  one  or 
more  of  them  should  monthly  meet,  with  the  governor, 
to  pay  the  governor  and  poor  persons  of  the  said 
hospital  their  allowances  respectively,  according  to 
such  proportion  as  thereinafter  limited  and  appointed, 
viz.,  to  every  man  two  shillings  and  six  pence  by  the 
week;  and  to  every  woman  the  like  sum  of  two 
shillings  and  six  pence  per  week ;  and  to  every  one,  in 
due  season,  two  wain  loads  of  pit  coals  for  one  year's 
firing;  and  the  assistants  and  governor  were  likewise 
to  buy  clothing,  to  every  man  and  to  every  woman  one 
purple  gown  in  seven  years,  and  a  blue  one  every  two 
years,  to  be  clothed  withal,  on  each  of  which  gowns 
should  be  worn  a  silver  badge,  with  the  arms  and 
crest  of  the  family  of  the  founder ;  and  the  governor 
to  have  every  year  a  scarlet  gown. 

The  persons  to  be  elected  were  to  be  taken  or  chosen 
Out  of  the  town  or  parish  of  Sheffield^  if  any  person 
could  therein  be  found  fit,  the  poor  tenants  thereabouts 
of  the  said  Earl  Marshal  and  his  heirs  to  have  the 
preference  before  any  others  in  such  election,  if  duly 
qualified  ;  if  there  should  be  no  such  persons,  then  the 
said  Earl  Marshal  is  to  make  choice  of  any  person 
qualified,  in  any  place,  and  out  of  any  other  parish, 
where  the  said  Earl  had  any  lands  descended  from  the 
said  OUbert,  Earl  of  Shrewsbury. 

No  member  of  the  hospital  has  ever  been  expelled 
under  the  operation  of  the  above  conditions. 

oo2 


454  MICHAELMAS  TERM, 

1861*  The  said  Henrys   Duke  of  Norfolk,  by   iDdeDtore 

T^EmuAw  dated  the  23rd  of  November,  1680,  granted,  released 
OAiNtroRD.  ^"d  conveyed  certain  lands  and  tenements,  in  the 
counties  of  York  and  Derby,  to  trustees  and  their 
heirs,  in  trust  that  the  said  trustees  should,  by  or 
out  of  the  yearly  rents  and  profits  of  the  said  lands 
and  hereditaments,  maintain  and  keep  the  said  house 
and  building  of  the  hospital,  and  the  gardens  and 
goods  thereunto  belonging,  from  time  to  time,  for 
ever,  as  need  or  occasion  should  be,  with  all  needful 
and  requisite  reparations,  and  should  provide  gowns 
and  other  provisions  for  the  said  governor  and  go- 
verness, and  all  members  and  officers  of  or  belonging 
to  the  said  hospital,  for  the  time  being,  for  ever, 
according  to  the  said  constitutions. 

Power  to  appoint  new  trustees  was  created  by  the 
above  deed,  which  power  was  exercised  in  the  year 
1693,  by  indenture;  and  by  Act  of  Parliament  passed 
in  the  11th  year  of  Oeorge  the  1st,  the  trustees  then 
surviving  were  declared  to  be  seised  of  the  trust  lands 
to  their  use,  upon  trust  to  apply  the  rents  and  profits 
and  accumulations  that  had  arisen  in  enlarging  the 
buildings  for  accommodating  additional  members  to  be 
added  to  the  hospital;  and  also  in  maintaining  and 
keeping  the  house  and  buildings  of  the  hospital,  and 
the  gardens  and  yard  thereunto  belonging,  in  good  and 
decent  order  and  repair. 

It  was  also  enacted,  that  the  governor  of  the  hospital 
was  to  be  a  clergyman  of  the  Churah  of  England,  and 
elected  and  appointed  and  displaced  for  any  misfeazance 
or  neglect  of  duty,  in  the  same  manner  as  the  governors 
of  the  said  hospital  are  elected  and  displaced  according 
to  the  said  constitutions. 
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Under  the  powers  of  this  Act  of  Parliament^  it  was  1861. 
provided  that  the  number  of  poor  persons  that  should  Freeman 
be  added  to  the  then  existing  number  of  poor  persons,  Oaimspord. 
members  of  the  hospital,  should  not  be  less  than  four 
poor  men,  besides  the  then  present  poor  women.  And 
that  as  many  more  should  be  added  to  the  number,  from 
time  to  time,  as  the  revenues  for  the  hospital  for  the 
time  being  would  extend  to  make  provision  for,  ac- 
cording to  the  constitutions  made  for  the  then  existing 
members,  so  that  a  surplus  of  revenue  be  left  sufficient 
to  bear  the  expenses  of  the  repairs  and  other  necessary 
expenses  relating  to  the  hospital.  And  by  the  Act  it 
was  further  provided,  that  nothing  in  it  should  extend 
to  take  away  or  invalidate  any  powers  belonging  to  the 
Duke  of  Norfolk  and  his  heirs,  as  heirs  of  the  founders 
of  the  hospital,  which  he  might  claim,  use  or  exercise 
by  virtue  of  the  constitutions  of  the  hospital ;  and  that 
the  said  Duke  and  his  heirs  should  for  ever  thereafter 
exercise  such  power,  so  as  the  execution  thereof  did  not 
lessen  the  revenues  of  the  hospital,  nor  the  number  of 
poor  persons  therein  or  to  be  therein.  ; 

The  number  of  members  of  the  hospital  had  become 
subsequently  increased  to  thirty-six,  by  the  increase  of 
the  accumulated  surplus  revenues,  until  the  year  1767, 
when  a  flood  destroyed  part  of  the  hospital,  and  from 
the  destruction,  and  expense  attending  its  restoration, 
the  members  were  afl;er  that  time  reduced  to  twenty- 
seven,  and  the  original  constitutions  were  lost;  in  con- 
sequence of  which  circumstances,  another  Act  of  Par- 
liament was  passed,  in  the  10  Geo.  3,  for  explaining 
and  amending  the  last  Act,  and  for  enlarging  the  powers 
contained  in  the  said  Act,  and  for  other  purposes,  and 
for  establishing  the  constitutions,  a  copy  of  the  original 
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1861.  of  which  were  declared  to  be  such  as  bound  the  hospital 
FiiBBMAif  and  were  made  a  schedule  to  the  Act. 
GAiNiirosn.  The  powers  for  applying  the  accumulated  reTenneiB  to 
the  restoration  of  the  hospital  and  for  restoring  the 
number  of  its  members  were  thereby  granted,  and 
increased  allowances  given  to  the  members,  amoanting 
in  the  whole  to  a  weekly  sum  of  3s.  6d.  apiece  for  each 
poor  member  of  the  hospital. 

It  was  also  stated  that  the  amending  and  ezplainii^ 
the  former  Act  might,  in  many  respects,  be  highly 
beneficial  to  the  charity,  and  be  conformable  to  the 
original  intentions  of  the  founder  of  the  hospital.  The 
reseryation  of  the  powers  of  the  Duke  of  Norfolk  is 
therein  repeated,  so  that  their  exercise  did  not  lessen  the 
revenues  of  the  hospital. 

The  trust  estates,  including  the  land  and  hospital  of 
Oilbert,  Earl  of  Shrewsbury,  have,  from  time  to  time, 
been  conveyed  and  transferred  to  new  trustees,  in  trust, 
under  powers  of  the  Acts  of  Parliament  in  that  behalf, 
for  the  said  hospital  and  according  to  the  original  consti- 
tutions ;  and  as  the  rents  and  revenues  have  increased 
in  value,  additions  to  the  hospital  and  to  the  number  of 
its  members  elected  under  the  constitutions  have  been 
sanctioned  and  made  by  the  Duke  of  Norfolk  for  the 
time  being. 

It  was  contended  for  the  respondent  that,  on  the 
authority  of  the  case  of  Simpson  v,  Wilkinson  (a),  he 
had  such  an  equitable  estate  of  freehold  for  life,  in  his 
chambers  and  rooms,  the  legal  estate  of  which  was 
vested  in  trustees  of  the  hospital,  as  entitled  him  to  vote 
and  retain  his  name  and  qualification  on  the  list  of  voters 
for  the  west  riding  of  Yorkshire;  and  for  the  appellant, 

(a)  1  Luiw.  BMg.  Oat.  16S. 
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thaty  on  the  authority  of  the  case  of  HeartUy  v.  Banks  (a\       186 1 . 
the  respondent  was  not  the  owner  of  an  equitable  free-      Freeman 
hold,  so  as  to  confer  a  qualification  to  vote,  as  claimed ;    gaxnsford. 
but  that  his  interest  in  his  chambers  and  rooms  in  the 
hospital  building  was  that  of  an  occupier  of  part  of  the 
benefits  of  the  charity  and  a  residence  in  the  hospital, 
which  did  not  make  him  the  equitable  freehold  owner 
of  a  house  or  chambers,  or  justify  the  conclusion  that  it 
gave  him  a  right  to   vote.     The  Revising  Barrister 
retained  the  name  of  the  respondent  on  the  register,  on 
the  ground  contended  for  by  him. 

Pickering^  Q*C.,  for  the  appellant.  The  Acts  of 
Parliament  above  referred  to  show  what  the  nature  of 
this  Institution  is.  There  is  no  royal  charter,  nor  ever 
was,  80  as  to  constitute  the  body  a  corporation,  and  they 
have  never  been  incorporated  by  Act  of  Parliament;  but 
by  virtue  of  conveyances  to  trustees  under  these  Acts  the 
interest  in  the  freehold  is  vested  in  them.  The  objects 
of  the  Institution,  as  it  may  be  called,  are  these  poor 
persons,  and  it  was  to  consist,  in  its  original  form,  of 
a  governor  and  twenty  poor  persons ;  the  governor  and 
every  of  them  were  to  enjoy  such  chambers,  rooms  and 
accommodations  from  time  to  time  for  their  lives,  together 
with  such  stipends,  and  all  other  allowances,  as  were 
thereafter  to  every  one  of  them  limited  and  appointed ; 
and  then  there  is  an  allowance  of  money,  and  coals, 
and  gowns,  and  each  is  to  wear  a  defined  costume,  with 
silver  badge,  bearing  the  arms  of  the  founder.  Now  as 
to  the  mode  of  appointment  to  these  places.  The  men 
were  required  to  be  bachelors  or  widowers  \  the  women 
widows  or  maids.      As    to    election,  it  seemed    the 

(a)  K.4-Gra.  219. 
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1861.  governor  and  three  assistants  named  in  the  consil- 
Frbbmaii  tutions,  or  the  major  part  of  them,  were  to  present  the 
Gaims'poki).  n*^n*es  of  two  persons,  for  every  void  place,  to  the  Earl 
Marshal  of  England  or  his  heirs,  and  he  might  elect 
and  appoint  out  of  them  one  or  more  persons  in  the 
then  vacant  place  or  places;  and  in  the  event  of  the  said 
Earl  Marshal  neglecting  to  appoint,  for  six  weeks  after 
due  notice,  then  the  governor  and  his  assistants  should 
fill  up  the  vacancies.  The  conditions  on  which  they 
occupied  were  these :  they  were  to  "  be  poor  and 
indigent  people,  well  esteemed  of  for  godly  life  and 
conversation,  of  good  condition,  peaceable  and  quiet 
amongst  their  neighbours,  and  such  as  by  persons  of 
honest  repute  should  be  judged  fit  objects  for  this 
charity;  and  if  it  should  happen  by  misinformatioa 
or  mistake  that  any  person  or  persons  be  elected 
wanting  such  qualifications,  or  should  marry  afterwards, 
or  in  anywise  behave  themselves  contrary  to  these  rules 
and  constitutions,  he  should  then  be  removed  and 
expelled  by  the  governor  and  assistants  for  the  time 
being,  or  the  major  part  of  them,  and  another  chosen  iu 
his  place  and  room."  They  were  enjoined  to  take  to 
work  according  to  their  abilities.  It  was  also  provided, 
**  that  none  shall  lodge  with  any  of  the  poor  persons  in 
t]ieir  room  or  rooms,  or  be  admitted  to  inhabit  there 
upon  any  pretence  whatsoever,  unless  licence  be  first 
obtained  under  the  hand  of  the  said  Earl  Marshal  or 
his  heirs,  or  under  the  hands  of  the  governor  and 
assistants  or  the  major  part  of  them ;  and  that  none  of 
the  said  poor  persons  should  lodge  abroad,  wander,  nor 
beg  alms,  upon  any  pretence  whatsoever,  upon  pain  of 
expulsion."  The  arrangement  as  to  clothing  implies 
that  it  shall  not  belong  to  them  personally  but  shall  go 
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to  their  successors.  They  were  forbidden  also,  under  1861. 
pain  of  expulsion,  if  incorrigible,  to  swear,  or  frequent  freeman 
wine  taverns  or  alehouses,  or  to  remain  there  above  one  gainspord. 
hour  in  a  day,  or  be  drunk  or  otherwise  misbehave 
themselves.  They  were  to  have  no  property  in  the 
household  goods,  utensils.  Sec.  in  their  rooms ;  these 
were  to  go  to  their  successors.  These  are  the  conditions 
on  which  the  poor  people  enjoy  the  bounty  of  Earl 
Gilbert ;  and  the  question  before  the  Revising  Barrister 
was,  whether  they  were  to  be  considered  to  have  the 
franchise  as  in  Simpson  v.  Wilkinson^  or  to  be  not 
qualified  to  vote  as  in  Heartley  v.  Banks;  and  I  now 
submit  that  the  case  falls  within  the  principles  that 
prevailed  in  the  latter  decision,  and  that  these  poor 
people  have  not  such  an  interest  in  land  as  qualifies  to 
vote  for  a  county,  for  that  they  have  no  freehold  interest 
whatever,  and  that  what  they  have  is  a  mere  occupation 
incident  to  the  charity.  The  statute  8  Hen.  6,  c.  7, 
reciting  that  *'  whereas  the  election  of  knights  of  shires 
to  come  to  the  parliament  of  our  lord  the  king,  in  many 
counties  of  the  realm  of  England,  have  now  of  late  been 
made  by  very  great,  outrageous  and  excessive  number 
of  people  dwelling  within  the  same  counties  of  the 
realm  of  Englandj  of  the  which  most  part  were  of 
people  of  small  substance  and  of  no  value,  whereof 
every  of  them  pretended  a  voice  equivalent  as  to  such 
elections  to  be  made  with  the  most  worthy  knights  and 
esquires  dwelling  within  the  same  counties,  whereby 
manslaughters,  riots,  batteries  and  divisions  among  the 
gentlemen  and  other  people  of  the  same  counties  shall 
very  likely  rise  and  be,  unless  convenient  and  due 
remedy  be  provided  in  this  behalf,"  enacts  **  that  the 
knights  of  the  shires  to  be  chosen  Within  the  same 
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1861.  realm  or  England  to  come  to  the  parliament  of  our 
Frbbkaii  lord  the  king  hereafter  to  be  holden  fihall  be  chosen  in 
Oainivobb.  ^▼cry  county  of  the  realm  of  England,  by  people 
dwelling  and  resident  in  the  same  counties,  whereof 
every  one  of  them  shall  have  free  laod  or  tenement^  to 
the  value  of  forty  shillings  by  the  year,  at  the  least, 
above  all  charges  ;  and  such  as  have  tHe  greatest 
number  of  them  that  may  expend  forty  shillings  by  the 
year  and  above,  as  afore  is  said,  shall  be  returned  by  the 
sheriffs  of  every  county  knights  for  the  parliament*" 
And  there  was  this  principle  and  reason  for  fixing  this 
amount  of  income  as  the  test  of  the  franchise,  that  they 
might  thereby  have  a  security  for  the  independence  of 
the  voter.  But  this  Institution  is  nothing  else  than  a 
charity;  there  is  no  security  for  independence  in  the 
nature  of  it ;  the  very  qualification  for  enjoying  it,  the 
test  of  eligibility  to  it,  that  the  candidates  be  poor  and 
indigent;  it  is  a  charity  and  a  wise  charity,  lessening  the 
poor  rates  of  the  parish,  but  not  a  foundation  calculated 
to  increase  the  independence  of  the  electoral  body.  Is 
it  necessary  to  ask  whether  the  condition  of  these 
persons  falls  within  the  principle  of  the  statute  ?  I  am 
noty  however,  aware  of  any  decided  case  that  limits  and 
defines  what  nevertheless  I  contend  is  the  principle  of 
that  statute  of  Hen.  6.  Perhaps  the  reception  of 
parochial  relief  or  alms  might  only  operate  as  a  dis- 
qualification to  vote  in  a  borough  or  city  at  common 
law,  and  it  might  not  be  a  disqualification  that  the 
voter  had  had  parochial  relief,  in  case  of  an  election  for 
a  county.  Here,  however,  the  claimant  has  no  freehold 
interest  and  no  interest  at  all,  except  what  he  derives 
from  the  eleemosynary  nature  of  his  position,  in  its 
nature  very  similar  to  parochial  relief.    What  is  the 
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real  character  of  the  claim  he  sets  up?  He  does  not  1861. 
claim  a  freehold  interest  in  the  lands  out  of  the  rents  of  Frbbmav 
which  the  weekly  payment  is  made  to  him ;  he  says  he  gaim«Vori>. 
has  a  freehold  interest  in  the  house,  so  that  all  the 
observations  made  by  the  Court  in  the  former  case  of 
Heartley  y.  Banks  apply  mutatis  mutandis.  He  wants 
all  the  signs  of  a  freeholder  in  his  position ;  he  cannot 
assign  or  mortgage,  or  let,  nor  would  the  interest  he  has 
be  assets  under  the  Bankruptcy  Consolidation  Act.  It 
is  not  the  case  of  condition  void  per  se,  as,  for  instance, 
that  he  should  not  alien,  imposed  on  a  grantee  in  fee; 
but  here  be  has  no  right  whatever  but  what  is  incidental 
to  the  charity.  One  of  the  conditions  is,  that  he  shall 
not  marry,  a  condition  incompatible  with  the  status  of  a 
freeholder.  In  fact  he  has  no  ownership  at  all.  The 
question  is  the  nature  of  the  interest  in  an  occupant  of 
this  kind ;  has  he  a  freehold  or  an  equitable  interest  in 
the  house?  In  Simpson  v.  Wilkinson,  the  only  question 
decided  was  quite  different  to  that  Tindal^  C.  J.,  there 
says,  the  only  question  open  to  us  on  this  case  is 
whether  the  bedesmen  were  a  corporation  or  not  before 
the  39th  of  Elizabeth.  But  my  friend  on  the  opposite 
side  may  perhaps  urge  that  Matde,  J.,  says,'  ''  I  think 
they  have  an  equitable  estate,  as  they  are  not  liable  to 
arbitrary  amotion ;"  perhaps  this  will  be  urged :  but  it  is 
to  be  observed  that  in  that  case  there  were  no  trustees 
intervening,  and  each  bedesman  had  the  whole  do- 
minion over  his  properly ;  they  were  in  possession  of  the 
whole  of  the  property,  and  they  had  rents  and  profits 
from  it,  and  every  other  mark  of  dominion  over  the 
whole.  That  weighed  with  the  Court  when  they  came 
to  consider  whether  the  bedesmen  occupied  what  they 
had  solely  as  part  of  the  charity.    The  other  case  on 
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1861.  which  the  question  turns  is  Heartley  v.  Banks,  Part 
FftSEMAN  of  the  judgment  goes  upon  the  point  that  it  is  a  case  of 
Gainiford.  ^  borough  vote,  but  the  substance  of  the  judgment  is 
nevertheless  applicable  here,  because  they  claimed  there 
as  owners.  In  that  charity  the  members  were  actually 
appointed  each  to  a  particular  set  of  chambers,  and  the 
dean  and  chapter  were  the  trustees  for  the  objects  of  the 
charity.  This  case,  it  is  true,  does  not  state  whether  the 
tenant  occupies  the  house  or  rooms  of  his  predecessor 
whose  vacant  place  he  is  elected  to  fill,  but  nothing 
turns  on  that.  But  in  this  case  there  are  some  very 
similar  provisions  with  some  contained  in  the  rules  in 
that  case;  ex.  gra.  that  against  taking  in  lodgers, 
against  marriage;  the  chambers  here  as  in  that  case  are 
spoken  of  as  accommodations,  and  the  question  in  that 
case  was  considered  by  the  Court  very  much  in  the 
same  way  as  it  would  have  been  on  a  claim  for  a  county 
vote.  Here,  I  submit,  it  is  quite  clear  they  are  not 
owners.  The  case  of  the  military  knights  in  Heartley 
V.  Banks  is  not  distinguishable  from  this  in  substance. 
The  Court  decided  that  the  institution  there  was  a 
charitable  one;  there  was  also  an  occupation,  but  not 
such  a  one  as  to  confer  a  borough  vote  under  the 
Reform  Act  It  makes  no  difference  on  principle  that 
this  is  a  claim  to  vote  for  a  county.  Looking  at  the 
substance  of  the  thing,  it  is  plain  that  this  is  a  charity, 
and  nothing  more,  as  the  Court  said  in  Heartley  v. 
Banks.  What  follows  in  the  judgment  there  is  equally 
in  point ;  it  was  said  "  that  the  claimants  being  appointed 
during  good  behaviour  have  a  freehold  interest,  and 
being  entitled  to  the  benefit  of  the  charity,  and  as  part 
of  it  to  the  occupation  of  the  respective  houses,  have,  as 
cestuis  que  trust,  equitable  freeholds  in  those  houses.   It 
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seems  to  me  unnecessary  to  decide  whether  the  claimants        1861. 
here  have  a  freehold  interest  or  not,  there  being  no  office      Freeman 
or  franchise  taken  by  them.    A  question  of  some  nicety    Oainsford. 
and    difBculty    would    arise  if  it  were    necessary  to 
determine   whether,  as  against  the  Crown,  a   person 
appointed   to  be  a   recipient  of  the   benefits   of  this 
charity  could   maintain   an   absolute  and   indefeasible 
ri^t  dum  bene  se  gesserit;  but  whether  the  interest  of 
these  parties,  in  the  benefits  of  the  charity,  be  a  freehold 
interest  or  not,  we  are  of  opinion  that  there  is  no  such 
estate  or  interest  in  these  houses  as  can  properly  be 
deemed  an  ownership." 

Again,  that  which  follows  in  the  judgment  applies 
here.  The  Court  proceed  to  say :  **  The  knights  can- 
not let  their  houses  in  the  whole  or  in  part,  nor  receive 
inmates  or  guests  therein,  except  with  the  assent  and 
sanction  of  the  dean  and  canons.  The  language,  too, 
of  the  grant,  and  of  the  statutes  of  the  Institution, 
speaks  of  the  houses  or  rooms  of  the  knights  (for  both 
terms  are  used)  inconsistently  with  the  idea  of  owner- 
ship. Their  residences  are  termed  rooms  or  lodgings, 
and  in  one  place  the  occupation  is  termed  a  'com- 
modity/ The  knights  are  placed  under  the  control 
and  authority  of  the  dean  and  canons,  and,  moreover, 
subjected  to  a  number  of  minute  regulations,  which 
show  that  this  Institution  is  altogether  of  an  eleemo- 
synary character."  These  expressions  completely  decide 
the  case  before  the  Court.  Then  they  di^inguish 
Simpson  v.  Wilkinson,  by  pointing  out  that  there  were 
no  trustees  there,  and  they  proceed  to  state  their 
opinion  that  the  characteristics  of  ownership  are 
wanting;  and  it  is  submitted  that  the  judgment  of  the 
Court  in  this  case  must  be  similar. 
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1861.  Hannm  for  the  respondent    The  sole  question  here 

Frbbuan  will  be  whether  this  is  an  equitable  freehold  estate.  My 
friend  has  dwelt  much  on  Heartley  t.  Banks;  bat  that 
ease  is  not  analogous  to  this ;  the  rights  of  the  poor 
knights  of  Windsor  proceed  upon  different  grounds. 

[Williams,  J.  You  must  contend  that  the  claimant 
could  file  a  bill  against  the  trustees  to  give  him  posses- 
sion of  this  house.] 

After  it  has  been  once  appointed  to,  of  course, 
I  apprehend,  the  claimant  might  do  so.  This  case 
differs  from  Heartley  v.  Banks.  There  it  was  said  that 
being  appointed  to  an  office  during  good  behavioar 
they  had  a  freehold  therrin ;  but  to  that  the  Court 
answer :  ''  It  seems  to  us  iinnecesaary  to  decide  whether 
the  claimants  here  have  a  freehold  interest  or  not,  there 
being  no  office  or  franchise  taken  by  them,"  and  there 
is  no  office  here ;  and  so  in  Faulkner  v.  The  Overseers  of 
Upper  Boddingtan  (a),  it  was  held  that  a  similar  situation 
to  this  was  not  an  office ;  and  that  the  bedesmen  wene 
not  entitled  to  vote  for  the  county  as  holding  an  office 
under  sect  18  of  the  Reform  Act ;  and  then  the  Court 
says  the  vote  was  bad  there,  because  the  holding  was  of 
an  eleemosynary  character.  But  that  reasoning,  it  is 
submitted,  is  applicable  to  a  county  vote.  By  8  Hen. 
6,  c.  17,  every  freeholder  who  shall  have  free  land  or 
tenement  to  the  value  of  AOs.  a  year,  at  the  least,  above 
all  charges. 

Then  the  Reform  Act,  by  sect.  18,  puts  this  further 
qualification  on  the  right  to  vote  for  knights  of  the 
shire  in  respect  of  any  freehold  lands  or  tenements, 

(a)  Jr.  4"  Gra.  1S2. 
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''except  such  person  shall  be  in  the  actual  and  bond  fide        1861. 

occupation  of  such  lands  or  tenements ;"  now  here  we      frbkican 

are  found  to  be  in  the  actual  and  bond  fide  occupation 

of  these  lands,  and  the  only  question  is,  whether  we 

are  seised  for  our  lives.     Now  the  Lord  Chief  Justice 

Cochbumj  in  the  judgment  in  Heariley  v.  Banks^  put  it 

on  the  fact  of  the  Institution  being  an  eleemosynary 

occupation,  and  therefore  seemed  to  treat  the  question  as 

one  of  a  vote  for  a  borough  alone,  and  to  think  that  the 

eleemosynary  occupation  did  not  necessarily  apply  to  the 

case  of  a  county  vote.     In  fact  there  is  no  enactment  to 

forbid  persons  taking  alms  from  voting,  except  in  the 

case  of  a  city  or  borough  vote ;  the  only  enactment  is 

sect  36  of  the  Reform  Act,  which  enacts  as  follows  : — 

''That  no  person  shall  be  entitled  to  be  registered  in 
any  year  as  a  voter,  in  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  any  city 
or  borough,  who  shall,  within  twelve  calendar  months 
next  previous  to  the  last  day  of  July  in  such  year,  have 
received  parochial  relief,  or  other  alms,  which,  by  the 
law  of  parliament,  now  disqualify  from  voting  in  the 
election  of  members  to  serve  in  parliament."  That  has 
been  decided  to  relate  only  to  cities  and  boroughs, 

I  contend,  then,  that  if  this  be  a  freehold  interest,  there 
is  nothing  which  deprives  it  of  that  quality  of  conferring 
the  franchise  for  a  county  which  is  an  incident  to  a 
freehold  interest  in  lands  and  tenements ;  for  as  has 
been  said,  that  prohibitory  section  is  applicable  only  to 
claims  to  vote  for  cities  and  boroughs.  Again,  it  seems 
difficult  to  hold  that  a  freehold  estate,  although  granted 
to  confer  the  benefits  of  a  charity,  can  be  intended  to 
come  within  such   an  expression   as,    "  shall   within 
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1861.  twelve  calendar  months  next  previous  to  the  last  day  of 
Frbbmak  J^ly  in  Buch  year  have  received  parochial  relief,  or  other 
GainVford.  c^'oiSy  &c./'  that  language  speaks  of  alms  bestowed 
from  time  to  time,  and  does  not  apply  to  a  permanent 
endowment  as  this  is:  the  former  may  be  spoken  as 
eleemosynary;  but  when  an  estate  has  been  conferred  on 
the  recipient,  you  have  nothing  to  do,  for  the  purpose  of 
a  county  vote,  with,  the  object  of  the  donor  of  the  estate : 
charity  and  benevolence  may  be  the  cause ;  that  is  here 
the  motive ;  but  the  estate  once  acquired  is  a  freehold 
estate,  having  the  same  character  and  invested  with  the 
same  consequences  as  a  freehold  estate  would  have 
when  conveyed  in  consideration  of  a  money  payment. 

[Bylbs,  J.  You  must  bear  in  mind  that  the  Court 
by  the  Registration  Act  is  given  no  general  jurisdiction 
over  the  case;  it  has  only  power  to  deal  with  the  points 
reserved  for  its  decision  by  the  Revising  Barrister.] 

In  citing  Simpson  v.  Wilkinson  (a\  I  have  used 
Manning  and  Qranger*s  Report,  Mr.  Scotfs  Report  is 
somewhat  different.  In  the  former,  Maule,  J.,  ex- 
presses a  decided  opinion  on  the  point  that  the  bedes- 
men had  an  equitable  estate.  It  will  be  observed  that 
the  only  point  which  I  use  Simpson  v.  Wilkinson  for 
here  Cochbum,  C.  J.,  in  Heartley  v.  Banksj  refuses 
to  meddle  with ;  he  puts  the  case  solely  on  its  bearing 
as  being  an  institution  of  an  eleemosynary  character. 
Then  here  the  land  is  conveyed  to  bare  trustees,  not, 
as  in  Heartley  v.  BankSj  on  such  trusts  as  were  vested 
in  the  Dean  and  Canons  of  Windsor,  who  were  partly 

(a)  7  Af.  ^  Gra.  50  ;  S,  C,  8  Scott,  Rep,  N,  S.  814. 
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interested  in  the  land  themselves,  showing  the  occupa-       1861. 
tion  of  the  poor  knights  was  not  one  of  a  beneficial      Frbbmam 
character,  so  as  to  entitle  to  the    franchise.      This    Gaimsfoed. 
matter  is  further  illustrated  in  the  case  of  the  Attametf- 
General  y.  The  Dean  and  Canons  of  Windsor  {a)^  where 
the  constitution  of  the  body  was  fully  discussed  in  the 
House  of  Lords ;  and  there  the  rooms,  &c.  of  the  poor 
knights  are  stated  to  be  held  for  life. 

[Byles,  J.  That  would  not,  by  itself,  show  that  they 
have  particular  chambers,  but  merely  that  they  were  to 
have  some  chambers.] 

Clause  13  stating,  it  is  also  ordained  and  established 
that  whatsoever  household  stuff,  utensils  or  goods  of 
any  kind  doth  or  shall  of  right  belong  to  any  room  or 
rooms,  there  shall  at  the  death  of  every  poor  person  or 
persons  be  there  left  and  remain  for  the  use  of  his  or 
her  successor  or  successors :  and  the  governor  of  the 
said  hospital,  for  the  time  being,  is  hereby  required  to 
see  that  nothing  be  removed,  sold,  or  otherwise  em- 
bezzled out  of  the  rooms  aforesaid,  but  what  is  truly 
and  properly  their  own,  but  that  every  and  all  the  said 
goods  be  repaired  and  so  kept  and  left  in  good  order, 
as  he  the  said  governor  shall  think  fit,  shows  something 
about  the  character  of  these  rooms.  Then  the  term 
''successor"  (used  in  prescribing  that  the  gown  and 
badge  of  each  shall  go  on  his  death  or  removal  to  his 
successor)  cannot  be  meant  to  refer  inartificially  to  the 
person  who  comes  next  into  the  possession  of  the 
rooms;  it  seems  more  fitly  and  obviously  that  one 
person  is  to  occupy  one  suite  of  rooms  only,  which  are 

(a)  30  L.  J,,  N.  A,  Ckmc,  529 ;  S.  C,  6  Jur.,  N.  S,  888. 
YOL.  I.      K.G.  P  P 
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1861.       only  to  change  hands  when  they  go  to  his  su^ceMor  at 
FmcBMAR     the  time  of  h'n  death. 


▼. 

OAlirSFOftD. 


[WiLUAMSy  J.  The  difficulty  in  your  way  is,  that 
looking  to  the  whole  of  the  constitution  of  the  charity, 
we  find  the  trustees  provided  with  certain  funds  with 
which  to  keep  in  repair  the  fabric,  to  pay  the  stipends 
of  the  officers,  kc,  and  to  defray  the  expenses,  &c.  of 
the  members  of  the  foundation  ;  but  now  suppose  the 
trustees  were  to  resolve  that  they  would  enlarge  the 
hospital,  as  it  was  becoming  unsafe  in  parts  owing  to 
decay  and  dilapidations,  and  in  the  progress  of  that 
should  say,  we  will  pull  down  and  alter  this  gate- 
bouse,  could  one  of  these  persons,  the  members  or 
objects  of  the  charity,  say,  **  No,  we  will  not  allow  you 
to  do  so  n 

It  appears  that  these  buildings  were  built  and  con-» 
veyed  to  trustees  for  the  purposes  of  these  persons,  and 
in  order  that  they  should  be  lodged  in  them,  and  that 
some  other  persons  have  power  to  make  some  slight 
alteration,  as  and  when  may  be  reasonable,  in  Che 
character  of  the  enjoyment  of  them  by  the  beneficiary ; 
but  that  does  not  necessarily  make  the  estate  they  hold 
a  freehold  estate.  There  are  known  to  the  law  nany 
such  estates,  subject  to  conditions  of  one  kind  or 
another ;  thus,  for  instance,  an  estate  may  pass  to  a 
widow  to  hokl  dum  casta  vixerit,  but  no  one  doubts 
that  to  be  a  freehold.  In  Cruiae'g  Digest  (a),  it  is  said, 
that  an  estate  for  life  on  condition  that  the  grantee  shall 
not  let  the  lands  to  another,  which  sounds  repugnant, 
is  an  estate  for  life.    There  is  only,  in  this  case,  this 

(a)  r^L  2,  p.  57. 
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peculiarity  over  and  above  that  condition,  namely,  that  186L 

the  membere  here  shall  not  let  anyone  else  into  their  Frbbmah 

houseB  with  them.  o^MwoaD. 


[Williams,  J.  The  pinch  is,  that  these  are  the  re- 
cipients of  charity  :  they  have  no  right  to  any  particular 
house.] 

They  have  a  joint  relation  to  this  particular  house  or 
hospital :  it  had  actually  been  built  before  the  consti- 
tutions were  framed  :  so  that  all  that  is  said  in  the  con- 
stitutions relates  to  this  building  as  a  whole,  which  is, 
in  the  entirety,  vested  in  trustees  for  their  benefit :  is  it 
any  effectual  difference  that  they  have  not  separate 
parts  and  portions  in  it  ? 

[Williams,  J.  If  you  say  they  are  joint  tenants  you 
should  show  that  they  have  a  right— every  one  of  them — 
to  change  their  rooms,  all  and  each  of  them  having  the 
choice  of  all  and  each  of  the  rooms ;  a  thing  which  is 
impossible  to  suppose  concurrently  with  these  constitu- 
tions.] 

Supposing  that  to  be  the  ease,  then  there  is  all  the 
more  reason  why  we  should  be  driven  to  the  conclosioo 
that  they  bold  their  rooms  on  the  footing  of  each  having 
one  set,  to  hioif  eif,  permanently  for  life ;  and  then  being 
to  them  limited  for  life,  the  holdings  are  to  be  put  an 
end  to,  and  are  so  limited,  only  by  the  accruing  of  an 
uncertain  event : — that  is  within  the  definition  of  an 
estate  for  Ufe.  There  were  trustees  also  in  the  case  in 
which  Tindal,  C.  J.,  mentioned  that  the  members 
p  p2 
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186L       occupied  the   graDary,   &c.,    and  the  only  difference 
Frbbuam      between  such  trustees  and  others,  in  this  respect,  is, 
OAimVoftD.    that  the  cestuit  que  trust  have  an  equitable  estate  in 
one  case  and  in  the  other  a  legal  estate. 

Pickering  in  reply.  Clause  6  in  the  Constitutions 
(wherein  such  provision  would  naturally  have  found 
its  place)  contains  nothing,  is  perfectly  silent,  as  to 
appointing  any  member  to  any  particular  house.  In 
point  of  fact,  what  Williams,  J.,  has  suggested  about 
enlarging  the  hospital  has  actually  occurred.  It  is 
submitted  there  is  nothing  of  a  free  interest  or  character 
in  these  holdings. 

Erlb,  C.  J.  I  think  that  the  claimant  did  not  hold 
an  equitable  freehold  in  the  chambers,  or  any  of  them 
in  this,  hospital,  so  as  to  entitle  him  to  vote  under 
8  Hen.  6,  c.  7.  The  hospital  was  founded  in  pur- 
suance of  the  will  of  Gilbert,  Earl  of  Shrewsbury; 
and  the  constitutions  framed  for  its  governance,  which 
have  been  brought  before  us,  require  that  the  persons 
to  be  chosen  and  elected  members  should  be  ''poor 
and  indigent  people,  well  esteemed  of  for  godly  life 
and  conversation,  of  good  condition,  peaceable  and 
quiet  among  their  neighbours,  and  such  as,  by  persons 
of  honest  repute,  shall  be  judged  fit  objects  for 
charity/'  This  was  one  amongst  several  constitutions 
or  statutes,  but  all  the  rest  of  them  are  consistent  with 
this,  that  the  governors  are  to  place  such  persons  as 
are  fit  objects  of  charity  in  these  rooms,  and  in  the 
enjoyment  of  this  charity. 

Then  upon  this  it  appears  that  each  of  these  poor 
people  is  placed  in  a  set  of  chambers;  and  for  any- 
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thing  that  appears,  the  object  lives  and  dies  in  the  same       1861. 
chambersy  or  only  quits  them  in  case  he  leaves  the  ~Frbbmak 
hospital.  Gainipord. 

It  is  clear  that  he  is  appointed  as  a  mere  object  of 
charity^  having  no  estate,  properly  so  called,  that  is,  no 
estate  which  he  could  enforce;  but  we  were  pressed 
with  the  argument  that  each  member  had  such  a 
status  given  him  by  the  governors  on  his  appointment 
as  amounted  to  giving  him  estate,  at  least  an  equitable 
estate,  vested  in  him  in  the  rooms  or  chambers,  and 
which  he  could  enforce  by  bill  in  equity;  but  we 
think  that  it  is  quite  impossible  that  he  could  file  a 
bill  for  the  recovery  of  these  rights.  It  seems  to  us  to 
be  contrary  to  the  intentions  of  the  founder  that  these 
recipients  of  his  bounty  should  be  able  to  file  a  bill  in 
equity  against  the  governors,  as  if  it  were  a  legal  estate 
that  were  vested  in  the  members.  There  would  be  in 
that  more  of  independence  and  freedom  than  was 
suitable  to  their  characters  and  position  as  poor  and 
indigent  people;  and  if  we  were  to  attribute  the 
franchise  to  this  description  of  holding  we  should  be 
contravening  the  statute.  It  was  on  this  ground  that 
the  decision  in  Heartley  v.  Banks  was  decided,  and 
that  case  is,  I  am  clearly  of  opinion,  distinctly  in 
point  to  the  present,  and  appears  to  me  to  give  me 
the  means  of  forming  my  decision  in  this  with  the 
more  confidence  by  reason  of  it.  The  Court  held 
there,  that  the  persons  had  not  an  equitable  freehold  in 
their  holdings ;  and  I  think  that  although  sect.  36  of 
the  Reform  Act  only  speaks  of  cities  and  boroughs, 
yet  the  intention  of  the  legislature  must  have  been  that 
the  same  principle  should  apply  to  counties,  the  prin- 
ciple in  the  two  cases  being  identical.     I  rely  on  that 
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1861.  ease.  I  do  not  think  the  Court  is  bound  to  decide 
FaBBUAM  between  the  two  cases  of  Simpson  v.  WUki$i99m  and 
0A»rroEai  ^^rtley  v.  Banks,  as  seems  to  have  been  supposed  by 
the  Revising  Barrister,  who  indeed  appears  to  have 
thought  them  to  be  contradictory.  The  Court  had  re* 
served  to  them  to  decide  in  Simpson  ▼.  WUhinsom^  the 
single  point  whether  the  bedesmen  were  an  incor- 
porated body  or  not ;  and  they  did  not  mean  to  decide 
any  other  point  than  the  one  submitted  to  them. 
There  are,  however,  in  the  coarse  of  the  case  extra- 
judicial remarks  of  more  than  one  Judge;  Maule,  J.,  is 
reported  to  have  stated  something  in  thw  way: — As  far 
as  I  am  concerned,  I  can  quite  conceive  cases  in  which 
a  Judge  may  be  reported  to  say  what  the  facts  would 
appear,  at  first  sight,  to  make  out  against  the  ground  he 
was  taking,  but  which  facts  are  often  to  be  explained  by 
observing  that  when  looked  into  they  turn  out  to  be  ob- 
servations or  queries  put  to  the  counsel  in  the  course  of 
the  discussion,  and  relating  to  some  point  which  for  a 
short  period  engages  attention,  and  are  not  stated  as 
fixed  opinions  of  his  own.  I  think,  therefore,  the  deci- 
sion of  the  Revising  Barrister  must  be  reversed. 

Williams,  J.  I  am  of  the  same  opinion.  I  think 
that  the  occupation  of  these  residences  by  these  parties 
is  part  of  the  benefits,  which  they  derive,  of  the 
charitable  institution  to  which  they  belong;  but  they 
enjoy  them  as  such,  and  not  as  their  own,  unless  the 
constitutions  make  it  so  either  directly  or  indirectly. 
Mr.  Hannen  contends  that  there  is,  in  these  constitutions, 
sufficient  to  confer  a  freehold  interest,  so  as  to  entitle  to 
the  franchise;  but  I  cannot  agree  with  him  in  that 
He   principally  relies  on  the  first   and   earlier  con- 
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BtitutionSy  and  it  may  well  be  conceded  that  there  i»  1861. 
quite  enough  in  these  constitutions  to  show  that  the  Freemah 
claimant  would  have  a  freehold  in  bis  rooms,  if  he  could  gj^iukorb. 
be  shown  to  have  any  property  in  them.  But  I  am  of 
opinion  that  he  has  no  property  in  them.  I  think  that 
is  the  language  of  the  constitutions.  They  may  be,  for 
anything  that  appears  in  the  language  of  the  con* 
stitutions,  and  they  are,  removable  from  room  to  room : 
no  particular  room  is  set  apart  for  any  particular  person : 
they  are  merely  to  be  accommodated,  and  to  have^the 
accommodation  for  their  lives;  but  it  does  not  follow 
that  any  particular  room  is  to  be  assigned,  to  any  one, 
as  an  owner  for  his  life.  And  if,  notwithstanding  this, 
he  were  to  be  removed  to  some  other  part  of  the  build« 
ing,  his  own  being  devoted  to  some  reasonable  object 
of  the  charity,  he  might  say  I  have  an  equitable  free- 
hold in  my  rooms,  and  you  shall  not  touch  them :  but 
he  would  say  so  in  vain.  No  doubt,  however,  these 
persons  are  entitled,  by  the  constitutions,  to  be  provided 
with  chambers  by  the  founder;  but  that  does  not  con- 
stitute them  equitable  owners  of  the  rooms  they  were 
first  placed  in. 

Btlbs,  J.  I  am  of  the  same  opinion.  This  case 
depends  on  the  stat.  8  Sen.  6,  c.  7,  which  after  taking 
notice,  in  the  preamble,  of  the  evils  that  had  beset  par- 
liamentary elections  at  that  time,  goes  on  to  provide : — 
*'  that  the  knights  of  the  shires  to  be  chosen,  within  the 
same  realm,  to  come  to  the  parliament  of  our  lord  the 
king  hereafter  to  be  holden,  shall  be  chosen,  in  every 
county  of  the  realm  of  England,  by  people  dwelling  and 
resident  in  the  same  county,  whereof,  every  one  of  them, 
shall  have  free  land  or  tenement  to  the  value  of  forty 
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1861.  Bhillings  by  the  year,  at  the  least,  above  all  charges.'* 
Febbmam  Now  that  is  not  a  badly-expressed  description  of  ia- 
OainVforo.  dependent  freeholders,  regard  being  had  to  the  times ; 
and  they  are  the  parties  who  are  invested  with  the  right 
to  vote.  First,  they  must  be  freeholders.  Now  this 
claimant  has  no  one  of  the  indicia  of  property,  he  has 
no  right  to  any  one  particular  room ;  there  is  nothing  to 
prevent  the  governors  from  saying,  yoa  ought  not  to  live 
here,  being  a  disputatious  neighbourhood,  yoa  had 
better  go  to  another  part  of  the  hospital  and  take  up 
your  abode  there.  Then  this  sort  of  holding  is  not 
assets  to  pay  debts;  I  very  much  doubt  whether  he 
could  bring  trespass  for  it ;  I  think  the  true  nature  of  it 
is  an  occupation,  an  eleemosynary  occupation.  As  to 
the  case  of  Simpson  v.  Wilkinson,  I  think  that  the 
Court  thought  in  that  case  that  they  were  entrusted  by 
the  Legislature  to  decide  the  question  or  questions 
which  the  Revising  Barrister  should  reserve  for  them, 
and  they  decided  the  question  there  submitted  to  them, 
which  is  not  the  question  submitted  to  us,  and,  there- 
fore, Simpson  v.  Wilkinson  seems  to  me  to  be  no 
authority  on  the  present  occasion.  But  then  we  have 
in  Heartley  v.  Banks  a  well-considered  decision,  and  a 
decision  in  complete  accord  with  the  statute  8  Hen.  6, 
c  7,  and  quite  as  applicable  to  the  case  now  before 
the  Court  as  a  case  well  can  be,  and  Mr.  Hannen  has 
wholly  failed  to  distinguish  it  in  any  one  material 
respect. 

Kbatino,  J.  We  cannot  but  be  bound  by  the  case 
of  Heartley  v.  Banks.  The  military  knights  there  did 
not  assume  so  decided  an  eleemosynary  character  as 
these  persons.    Indeed,  it  is  not  easily  possible  to  see 
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bow  parties  could  be  receiviug  cbarity,  under  rules  more       1861. 
stringeDt  or  more  inconsistent  with  tbe  notion  of  free«      Freeman 
hold  property,  than  they  are.   There  is  nothing  to  show    gaihsVoed. 
that  the  claimant  had  assigned  to  him  any  particular 
chamber  in  the  hospital ;  there  is  nothing,  therefore,  in 
which   he  can  say  that  he  has  any  distinct  freehold 
interest.  Therefore,  I  think  the  decision  of  the  Revising 
Barrister  cannot  be  maintained. 

Decision  reversed. 


Courtis,  Appellant ;  Blight,  Respondent. 

Nmf.  19;  22. 

AT  a  court  held  before  the  Revising  Barrister  duly  Thepenonob- 
jectinflr  to  a 

appointed  to  revise  the  list  of  voters  of  the  borough  vote  ought, 

of  Devonpari,  for  the  revision  of  the  list  of  voters  for  yicLe.  18,  s.  7, 

the   parish  of  Sioke  Damerel,  James    Webb   Cotir/M  IS^^^ticeSf"** 

objected  to  the  names  of  Walter  Seymour  Blight  being  gSned^ith  hb 

retained  on  the  list  of  persons  entitled  to  vote  in  the  ^™*'  "^_ 

election  of  members  of  parliament  for  the  borough  of  °f*c^Jf**iSle 

Devonport.  •J  *•".«  *^™«  **^ 

'^  sifffiing. 

The  notices  of  objections,  both  to  the  overseers  and     what  is  his 

true  place  of 

to  the  party  objected  to,  purported  to  be  signed  thus : —  abode  is  a 

question  of  fiict 

^'  James  Webb  Courtis,  of  25,  Clowance  Street,  on  the  rather  than  of 
list  of  voters  for  the  parish  of  Stoke  DamereV*    The     if  he  has 
notices  were  impeached  on  the  ground  that  the  objector's  pUcMof  abode, 
place  of  abode  had  been  inserted  after  the  objector  had  eftheSn^uch 
signed  the  notices,  and  that  the  objector's  place  of  abode  "***'*^' 


476 


MICHAELMAS  TERM, 


1861. 


COVETII 
BblOHT. 


was  not  properly  stated  in  the  notices.    The  fiicts  of 
the  case  were  as  follows : — 

It  is  the  practice  of  the  overseers  of  the  parish  of 
Stake  Damerel,  in  making  out  the  list  of  Toters,  to 
divide  it  into  six  wards,  being  the  wards  bto  which  the 
parish  is  divided  for  manicipal  purposes.  The  name  of 
the  objector  appeared  twice  on  the  list  First,  in  Si. 
Aubyn's  Ward,  his  name  stood  thus : — 


Cowtit,  Jamet  Webb 


94,  F<fre  Sireet 


House 
House 


25,  Clowamee  Street, 
94,  Fere  Street, 


Secondly,  in  Chwance  Ward^^  his  name  stood  thus  : — 


CewtU,  Jwme*  Webb    25,  Clewamce  Street 


House 


25,  Ctewamee  SireeL 


Throughout  this  list,  whenever  the  voter's  qualifica- 
tion consists  of  two  houses  in  succession,  the  words  ''  in 
succession*^  are  not  inserted,  but  the  word  '*  house"  is 
inserted  in  the  third  column,  and  the  description  of  the 
two  houses  in  the  fourth  column,  in  the  order  of  their 
occupation. 

The  notices,  which  were  in  the  ordinary  printed  form, 
were  prepared  in  the  office  of  a  solicitor,  and  were  pro- 
perly filled  in  with  the  name  of  the  person  objected  to, 
the  date  and  the  like,  before  the  objector  signed  them, 
but  a  blank  was  left  for  the  objector*s  signature  and 
place  of  abode.  The  appellant  signed  all  the  notices 
with  his  own  hand  on  the  23rd  of  August,  1861,  but 
he  did  not  add  any  place  of  abode ;  but  immediately 
after  he  had  signed  them,  the  words  ''  25,  Clowance 
Street,"  were  written  after  his  signature  by  the  clerks, 
who  had  previously  filled  in  the  other  written  parts. 
In  some  cases  this  was  done  in  his  presence,  in  all  cases 
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on  the  same  day.    The  appellant  gave  no  directionB  for       186]. 
Ibe  insertion  of  any  particular  place  of  abode,  but  he      Couetii 
knew  that  as  fast  as  he  signed  the  clerks  added  the      bJmt* 
description^  ^*26|  Chwance  Street"  as  bis  place  of 
abode. 

It  was  contended  that  the  notices  were  bud,  because 
the  place  of  abode  was  added  after  the  appellant  had 
signed,  without  any  express  direction  from  him. 

The  Revising  Barrister  was  of  opinion  that  this  did 
not  invalidate  the  notices,  and  decided  that,  inasmuch 
as  the  addition  was  known  to  and  sanctioned  by  him, 
the  notices  were  in  this  respect  good.  It  was  then  con* 
tended  that  the  notices  were  bad,  because  25,  Chwance 
Street^  was  not  the  appellant's  place  of  abode. 

Upon  this  point  the  facts  were  as  follows : — 

For  about  two  years  before  February^  1861,  the  ap- 
pellant occupied  and  lived  in  26,  Chwance  Street. 

The  house  belonged  to  his  mother,  but  much  of  the 
furniture  belonged  to  him,  and  it  was  verbally  agreed 
between  the  appellant  and  his  mother  that  he  should 
occupy  the  bouse  as  tenant  at  will,  paying  no  rent,  and 
that  she  should  live  with  him. 

In  February,  1861,  the  appellant,  who  until  Christ- 
mas, I860,  had  been  in  a  solicitor's  office,  removed  with 
his  wife  to  94,  Fore  Street,  and  there  the  appellant 
carried  on  the  business  of  a  licensed  victualler  until  the 
present  time.  During  all  this  time  the  appellant  had 
no  other  occupation  ;  and  it  was  necessary  for  the  con- 
duct of  business  that  he  and  his  wife  should  sleep  at 
94,  Fore  Street.  They  did  live  and  sleep  there  from 
February,  1861,  until  the  present  time,  without  any 
interruption,  save  that  the  appellant  and  his  wife  slept 
at  26,  Chwance  Street,  one  night,  and  the  appellant 
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1861.  himself  slept  in  Clowafice  Street  ten  nights.  The  ap- 
CouRTit  pellant  and  his  wife  were  living  and  slept  at  94,  Fore 
Blight.  Street,  on  the  23rd  August,  1861.  The  appellant,  how- 
ever, continued  in  the  occupation  of  25,  ClouHince  Street, 
and  he  did  nothing  to  prevent  him  from  returning  to 
live  there,  and  he  intended  to  return  to  live  there  when- 
ever it  should  suit  his  convenience,  and  about  the  1st 
August,  1861,  he  entered  into  arrangements,  which 
have  not  yet  been  carried  into  effect,  to  discontinue  the 
business  carried  on  at  94,  Fore  Street,  and  give  up 
occupation  of  the  premises.  After  the  appellant  re- 
moved to  94,  Fore  Street,  his  mother  had  no  other 
permanent  home  than  25,  Clawance  Street,  and  she 
occasionally  resided  there;  and  while  she  so  resided 
there,  the  appellant  kept  a  woman  servant  to  attend  on 
her.  But  between  February  and  October  the  mother 
frequently  lived  elsewhere;  sometimes  with  the  ap- 
pellant at  94,  Fore  Street,  and  sometimes  with  a 
daughter;  so  that  it  frequently  happened  that  the 
house  in  Clowance  Street  was  left  for  two  or  three 
weeks  at  a  time  without  any  one  living  in  it,  and  no 
servant  was  kept  there  during  the  months  of  Julg, 
August  and  September. 

Upon  these  facts  it  was  contended,  by  the  respondent, 
that  94,  Fore  Street,  and  not  25,  Clowance  Street,  was, 
on  the  23rd  of  August,  1861,  the  appellant's  true  place 
of  abode ;  that  he  could  not,  for  this  purpose,  have 
two  places  of  abode,  and  that  the  notices  were  there- 
fore bad. 

It  was  contended,  by  the  appellant,  first,  that  the 
place  of  abode  was  rightly  stated,  inasmuch  as  25, 
Clawance  Street,  was  the  place  of  abode  stated  on  the 
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list  of  Toters  for  Clarence  Ward;    2Qdly,  that  the       186L 
appellant  had  two  places  of  residence ;  that  is  to  say,      Courtis 
26,  Clowance  Street,  his  permanent  home,  and  94,  Fare      blioht. 
Street,  his  temporary  residence. 

The  Revising  Barrister  was  of  opinion  that  the 
appellant  was  required  to  state  his  true  place  of  abode 
at  the  time  when  he  signed  the  notices;  that  if  he  really 
had  two  band  fide  places  of  abode,  he  might  state 
either ;  but  he  thought  it  was  not  sufficient  to  prove  a 
mere  legal  residence  at  26,  Clawance  Street,  and  was  of 
opinion  that,  under  the  circumstances  above  stated,  25, 
Clawance  Street,  had,  for  the  time,  ceased  to  be  the 
appellant's  true  place  of  abode. 

He  therefore  decided  that  the  notices  were  bad,  and 
retained  on  the  list  the  name  of  the  person  objected  to. 

If  the  Court  should  be  of  opinion  that  the  notices  of 
objection  were  invalid  for  the  reasons  insisted  on  by  the 
respondents,  the  register  was  to  remain  without  amend- 
ment, but  if  the  Court  should  be  of  opinion  that  the 
appellant  was  properly  described  as  of  25,  Clawance 
Street,  then  the  name  of  the  respondent  was  to  be 
expunged  from  the  register. 

Lush,  Q.C.  (Bullen  with  him),  for  the  appellant 
The  7th  section  of  the  Registration  Act,  6  &  7  Vict.  c. 
18,  enacts,  that  any  person  on  the  register  may  object  to 
any  other  person  named  in  the  list  as  not  entitled  to  be 
on  it,  and  every  person  so  objecting  shall,  on  or  before 
the  25th  August,  give  or  cause  to  be  given  to  the  person 
so  objected  to,  or  leave  or  cause  to  be  left  at  his  place 
of  i^bode,  as  described  in  such  list,  a  notice  according 
to  the  form  numbered  5  in  the  said  Schedule  (A),  or 
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186].       to  the  like  effect     Now  the  No.  5  in  Schedule  (A)  is 

CouRTif      thus  :•*— 

Bi.u»T.         **  Take  notice^  that  I  'bbject  to  [the  name  of  the  perBon 
objected  to]  being  retained  in  the  [name  of  the  parish^ 
Hat  of  TOters  for  the  county  of 
*'  Dated  this        day  of  ,  one  thousand  eight 

hundred  axid  sixty-one. 

*'  Signed  A.  B.,  of  [phce  of  abode] 
on  the  register  of  voters  for  the 
parish  of  •*' 

Thus  the  form  states  that  to  the  objector^s  name,  on  the 
notice  of  objection^  is  to  be  added  his  *'  place  of  abode." 
Therefore  the  question  here  is,  whether  25,  Clowtmee 
Street,  was  the  appellant's  place  of  abode.  It  is  not 
denied  that  94,  Fare  Street,  was  aha  his  place  of  abode. 
In  Melbourne  v.  Greenfield  (4i),  it  was  held,  that  where 
the  objector  had  changed  his  place  of  abode  stnce  the 
last  publication  of  the  register,  that,  and  not  the  place 
of  abode  put  opposite  to  his  name  in  the  register,  is  the 
proper  place  of  abode  to  be  affixed  to  the  notice  of  ob- 
jection. There  the  objector  was  described  on  the 
register  as  of  ''  Cawhill,  Belper,*'  but  he  had  actually 
given  up  his  residence  at  CowhiU,  Belper,  at  the  time ; 
and  the  Lord  Chief  Justice  in  giving  judgment  said,  ^The 
objector  is  bound  by  the  words  of  the  Act  of  Parfiament 
to  give  bis  place  of  abode  in  the  notice  of  objection.  I 
am  of  opinion  that  the  words,  taken  in  their  ordinary  ac* 
captation,  would  mean  the  present  place  of  abode  of  the 
objector  when  he  signs  the  notice.  TbecaseofiTsotvZefv. 
Brooking {b)  was  decided  accordingly.  That  jodgment 
having  been  given  as  it  was  I  adhere  to  it''  So  tha^this 
matter  may  be  taken  to  be  res  jwdieaia;  and  the  Court 

(a)  jr.  9  Qra,  261.  (ft)  1  Lutw.  lUg.  Ou.  461. 
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will  be  astute  to  bold  it  good^  if  it  can  be  brought  within        1861. 
the  statute.     Similar  cases  have  occurred   under  the      CouRTn 
County  Court  Acts ;  and  it  has  been  held  that  when  a       Buoht. 
party  has  two  places  of  residence  he  may  avail  himself  of 
either  of  them  ;  because  any  letters  addressed  to  him  at 
either  place  would  be  sure  to  find  him.    This  notice 
gives  all  the  information  that  the  statute  requires,  and 
therefore  ought  to  be  held  a  good  notice. 

Karslake,  Q.C.  {Lopes  with  him),  for  the  respond- 
ents. The  appellant  did  not  abide  in  Clowance  Street ; 
a  mere  occupation  of  premises  is  not  sufficient  for  this  . 
purpose ;  abiding  means  a  permanent  continuance*  The 
Court  are  required  by  the  other  side  to  say  that  a  man 
does  reside  where  he  does  not  live.  Whithorn  v. 
Thomas  (a)  illustrates  this  point.  Knowles  ▼.  Broohing 
shows  that  what  is  required  is  that  the  objector's  true 
place  of  abode  be  given.  In  Melbourne  v.  Qreenfield 
the  question  was  again  argued  which  had  been  argued  in 
Knowles  v.  Broohing,  And  from  all  these  authorities  we 
may  take  it  clear  that  it  must  be  the  real  place  of  abode. 
Here  what  we  have  to  determine  is  what  is  bis  place  of 
abode.  Whithorn  v.  Thomas  arose  on  a  question  of 
^'  residence,"  which  I  submit  is  a  far  wider  term  than 
•*  place  of  abode/'  and  it  was  held  the  party  did  not 
reside ;  but  I  submit  that  no  cane  deciding  a  question  of 
residence  will  be  apt  to  decide  what  **  place  of  abode" 
means  for  this  purpose.  Then  my  friend  says  there  are 
analogous  cases  to  be  found  in  the  decisions  on  the 
County  Court  Acts.  One  of  these  is  the  latest  on  the 
subject,  Kerr  v.  Haynes  (6).  There  the  Court  of  Queen's 
Bench  say,  '^  we  are  of  opinion  that  upon  this  state  of 

(a)  1  iMtw.  XBg.  Cat.  12J>.  {b)  S  Jur,,  N,  8.  16S,  170. 
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1861,       (acts,  the  Plaintiff  must  be  considered  as  dwelling  at 

CouRTii      Margate.     It  is  unnecessary  to  consider  whether  a  man 

Blight.      ^^Y  h^i^t  two  dwelling  places,  at  the  same  time,  or  to 

follow  up  that  question  by  considering  whether,  in  such 

case,  the  party  must  be  actually  and  corporeally  resident 

within  the  jurisdiction  of  the  County  Court,  at  the  time 

of  action  brought,  in  order  to  oust  the  Superior  Court  of 

its  jurisdiction.    Our  decision  proceeds  on  the  narrower 

ground,  that  the  plaintiff's  residence  in  town  having 

been  entirely  subservient  to  the  purposes  of  bis  business, 

and  that  alone,  and  not  as  a  place  of  residence,  and  his 

•   family  establishment  and  house  having  been  at  Margate, 

he  must  be  considered  as  having  dwelt  at  the  latter 

place  only." 

Lush  in  reply.  That  case  is  distinguishable  in  prin- 
ciple; the  party  there  never  intended  to  make  Lxmdtm, 
the  abode  of  bis  family;  and  ''dwelP  is  the  word  in 
the  9  &  10  VicU  c.  96,  s.  128,  on  which  the  case  was 
decided.  ''Place  of  abode"  must  mean  the  place  at 
which  the  objector  is  actually  residing  when  signing  the 
notice  of  objection. 

[Keating,  J.  Does  not  the  statute  mean  that  such 
place  shall  be  annexed  to  the  objector's  name,  in  the 
notice  of  objection,  as  that  the  person  objected  to  may 
go  there  and  ask  ''  why  do  you  object  to  me  ?"] 

The  statute  in  mentioning  place  of  abode  cannot 
mean  the  place  where  the  objector  casually  is  when  he 
signs  the  notice.  Another  case  under  the  County  Court 
Acts  is  Bailey  v.  Bryant  {a),  where  the  party,  an  M.P., 
had  a  house  in  London,  in  which  he  resided  only  for 

(a)  28  L.  /.,  Q.  B,  86. 
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about  three  months  in  the  year,  in  order,  to. attend  in        18QI. 
parliament,  residing  chiefly  for  the  rest  of  the  year  at      courtis 
his  iron  works  in  the  country,  and  hei^as  residing  there       bught. 
at  the  time  he  brought  an  action  in  thje  City  Small 
Debts  Act,  and  i)t  was  heh)  th^t  he  dwelt  in  London. 
This  was  noticing  more  in  this  case  than  a  temporary 
absence  from  Clotpance  Street,  which  still  contiijiued  to 
be  his  ti^ue.  place  of  abode  withjn  th^  meaning  of  the 
'statute. 

Cur.  adv.  vult. 


Erlb,   C.   J.,  now  delivered  the  judgment  of  the       ^<w.  22. 
Court.     In  this  case  we  think  the  Revising  Barrister 
was  right  in  requiring  that  the  objector  should  state  his 
true  place  of  abode,  and  ^hat  if  be  had  bon&  fide  two 
places  of  ab|ode,  he  might  state  either. 

We  also  agree  with  him  in  thinking  that  the  objector 
actually  resided  and  carried  on  his  business  at  94,  Fore 
Street,  at  the  time  of  objection,  and  that  if  Fore  Street 
))ad  been  stated,  it  could  not  have  been  objected  to  with 
supcess.  ]put  the  question  before  us  is  whether  Clow- 
once  Street  is  not  shown  to  be  also  his  true  place  of 
abode,  by  reason  of  the  facts  that  he  continued  tenant  at 
will  to  his  mother  of  the  house  there,  and  had  the  inten- 
tion of  returning,  and  had  left  some  furniture,  and  had 
slept  there  fit  stated  times. 

We  consider  it  to  be  rather  a  question  of  fact  than 
law.  The  gratuitous  tenancy  at  will  to  the  mother, 
with  an  intention  to  return,  is  in  close  analogy  with  a 
liberty  to  stay  at  his  mother's  house  when  he  should 
choose.     He   was    personally   absent    from    Clowance 

VOL.  I.       K.Q.  Q  Q 


484 


MICHAELMAS  TERM, 


1861. 


Courtis 

Y. 

Blight. 


Street  when  the  party  objected  to  might  require  in- 
formation, and  daring  great  part  of  the  time  between 
the  objection  and  the  revision  the  house  appears  to 
have  been  empty. 

We  think  the  Revising  Barrister  was  not  bound  in 
law  to  find  Clawance  Street  to  be  the  true  place  of 
abode  by  reason  of  the  tenancy  at  will  under  the 
circumstances  stated,  and  we,  therefore,  affirm  his  deci- 
sion. 

Judgment  for  respondeoL 


Nc9.  19. 

A  ckinuint  to 
a  county  TOte 
held  an  ap- 
pointment aa 
parish  clerk, 
and  receiTed,  as 
of  risht,  certain 
fees  on  hurials 
in  the  parish 
churchyard, 
amounting  to 
more  than  40f. 
a-year,  the  ac- 
tual duties  of 
opening  the 
graves,  &c. 
being  wholly 
performed  by 
the  sexton,  who 
had  separate 
fees  in  conside- 
ration  thereof. 
Held,  that  the 
claimant  was 
not  entitled  to 
TOte,  either  as 
a  holder  of  a 
freehold  office 
or  of  a  freehold 
interest  in  land 
to  the  value  of 
40*.  a-year. 


BusHELL,  Appellant ;  Eastes,  Respondent. 

A  T  a  Court  held  by  the  Revising  Barrister  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  eastern 
division  of  the  county  of  Kent,  on  the  26th  day  of 
September,  1861,  at  Dover,  in  the  said  division,  for 
revising  the  list  of  the  parishes  in  the  polling  district  of 
Dover,  one  Benjamin  Richard  Eastes  duly  objected  to 
the  name  of  William  Minter  BusheU  being  retained  on 
the  list  of  voters  for  the  parish  of  St.  James,  Dover, 
in  the  said  eastern  division  of  the  county  of  Kent. 

It  was  proved  that  the  said  W,  M.  Bushell  was,  in 
the  year  1826,  duly  appointed  parish  clerk  of  the  said 
parish  of  St.  James,  Dover,  which  he,  the  said  IF.  At. 
Bushell,  held,  and  which  his  predecessors  had  there- 
tofore held  for  life. 

It  was  further  proved,  that,  by  licence  under  the  seal 
of  the  Archbishop  of  Canterbury,  dated  23rd  of  August, 
1832,  the  said  W.  M.  Bushell  was  confirmed  in  his 
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said  oflSce,  ''together  with  all  and  singular  the  fees,        1861. 
salaries  and  profits,  either  by  law  or  ancient  custom,      Busbell 
belonging  to  the  same."  Eastes. 

A  part  of  the  emoluments  attached  to  the  said  office 
of  parish  clerk  actually  received  by  the  said  W.  M, 
Bushell  during  the  period  of  his  holding  the  said  office, 
and  by  his  predecessors  therein,  consisted  of  the  clerk's 
share  of  an  ancient  due  payable  to  the  clerk  and  sexton 
upon  the  opening  of  every  grave  in  the  churchyard  of 
the  said  parish  of  St.  James^  Dover. 

The  clerk  had  not  himself  to  perform  any  of  the  work 
or  labour  incident  to  the  opening  of  the  graves,  this 
being  performed  by  the  sexton. 

The  sexton  received  a  fee  for  the  making  of  each 
grave,  besides  the  fee  he  shared  with  the  clerk  on  the 
opening  of  the  grave. 

The  clerk's  share  of  the  fee  paid  on  the  opening  of 
the  grave  was  proved  to  amount  annually  to  40s.  and 
upwards,  and  was  described  in  the  vestry  book  of  the 
said  parish  as  ''  an  ancient  fee  due  to  the  clerk." 

Upon  this  state  of  facts,  the  Revising  Barrister  held 
that  the  ancient  due  was  in  the  nature  of  a  remuneration 
for  services  rendered  in  conducting  the  funeral  rites, 
and  that  it  was  not  a  payment  or  emolument  issuing 
out  of  land,  or  in  anywise  charged  upon  the  soil  of  the 
churchyard,  over  which  neither  sexton,  clerk,  or  vestry 
had  any  power  or  control,  and,  therefore,  that  the  said 
W.  M.  Bushell  was  not  entitled  to  be  retained  upon 
the  said  list  of  voters,  and  the  Revising  Barrister  ac- 
cordingly expunged  his  name  from  the  list  of  voters. 

If  the  decision  was  correct,  such  list  was  to  remain 
without  alteration.  If  the  decision  was  incorrect,  the 
name  of  the  said  W.  M.  Bushell^  with  his  address  and 
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BUSHELL 
Y. 

Eastbi. 


particulars  of  his  qualification,  as  stated  below,  was  to 
be  added  to  the  revised  list  of  voters  for  the  said  perish 
of  St.  James,  in  the  said  eastern  division  of  the  county 
of  Kent. 


mitiam  Minier 
BusheU 


Si,  Jamei  Sir§et, 
Dover 


Freehold 
Office 


As  Parish  Clerk  of 
St,  Jamety  Dotoer. 


Macnamara  for  the  appellant  Upon  the  (acts 
found,  the  Revising  Barrister  held  that  the  ancient 
fee  was  in  the  nature  of  remuneration  for  services  per- 
formed in  conducting  funeral  rites,  and  was  not  a  pay- 
ment issuing  out  of  land,  or  a  payment  in  anywise 
charged  upon  the  soil  of  the  churchyard,  and,  therefore, 
he  disallowed  the  vote.  Now  this.  I  contend,  was  wrong, 
for  the  appellant,  it  is  submitted,  had  a  right  to  vote  as 
holding  a  freehold  office  of  the  value  of  40«.  per  annum, 
and  I  should  even  say,  if  the  Court  were  to  bold  that 
offices  of  thief  sort  ought  to  be  in  some  way  connected 
with  realty  in  order  to  communicate  the  right  to  vote, 
that  this  was  an  office  sufficiently  connected  with  the 
land  for  that  purpose.  The  statute  8  Hen,  6,  c.  7, 
declares  the  right  of  voting  for  knights  of  the  ahire 
shall ''  be,  in  every  county  of  the  realm  of  England^  in 
people  dwelling  and  resident  in  the  same  counties, 
whereof  every  one  of  them  shall  have  free  land  or 
tenement  to  the  value  of  forty  shillings  by  the  year  at  the 
least,  above  all  charges."  Now  the  original  statute  has 
oii\y  frank-tenementj  land  being  added  in  the  translation 
into  English  from  the  Norman  French.  But  at  all 
events  the  Court  will,  as  all  Courts  always  have  done, 
put  a  favorable  construction  upon  the  language  of  this 
statute,  with  a  view  to  the  extension  of  the  franchise. 
What  was  the  intention  of  the  legislature  in  making 
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and  promulgating  this  statute?    The  recitals  in  the  com-        1861. 

mencement  intimate  that  the  election  of  members  of     Bushell 

parliament  had  of  late  fallen  into  the  hands  of  such       eastbs. 

outrageous  numbers   of  people,  of  whom   most  were 

persons  of  small   substance^  from  which  disturbances 

and  commotions  were  to  be  apprehended  unless  due 

remedy  be  provided ;  and  then  the  statute  proceeds  to 

enact  that  such  as  have  the  greatest  number  of  voters 

for  them,  *'  that  may  e^fpend  40s.  by  year,  and  above, 

shall  be  returned  by  the  sheriffs  of  every  county  knights 

for  the  parliament;"  and  then  comes  the  proviso: — 

**  Provided  always,  that  he  which  cannot  expend  40«. 

by  ye;ar  shall  in  nowise  be  choosers  of  the  knights  for 

the  parliament."    The  object  of  the  statute  was  clearly 

that  none  but  persons  who  could  expend  40s,  by  the 

.year  at  least  and  should  attend  at  the  Court,  should 

elect  the  knights  of  the  shire. 

[Williams,  J.  Surely  it  is  settled  that  a  parish  clerk 
cannot  vote  uniless  his  emoluments  be  connected  with 
realty,  and  be  of  the  required  amount  of  giving  him 
40s.  a  year  cl^ar  of  all  charges,] 

That  was  decided,  I  am  aware,  by  the  Committee  of 
.  the  House  of  Commons,  on  the  Middlesex  election  in 
1803;  but  that  is  not  a  decision  which  can  affect  the 
construction  the  Court  must  place  on  this  statute. 

[Bylbs,  J.  Has  not  the  same  been  decided  ad  to 
sextons?] 

Qnly  in  an  election  committee  of  the  House  of 
Commons;,  there  is  no  case  in  a  Court  of  law  in  which 
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1861.  either  thing  has  been  decided.  What  the  Legislature 
BusHBLL  requires  is,  that  from  profits  on  land  or  tenements  the 
E48TBS.  voter  must  enjoy  to  the  value  of  40«.  a  year  clear;  the 
party  owning  ought  to  be  able  to  expend  40«.  by  the 
year,  over  and  above  all  charges,  namely  by  haviog 
a  freehold  in  the  same.  Now  the  only  word  used  in  the 
statute  in  the  original,  as  it  stood  when  it  passed  under 
the  Great  Seal,  the  text  of  it  that  must  be  looked  to  oo 
an  inquiry  as  to  the  intention  of  parliament  in  passing 
the  act,  is  the  word  **  frank-tenement,"  a  Norman  French 
term,  which  has  been  rendered  in  the  English  version 
**  free  land  or  tenement*'  Now  frank-tenement  clearly 
includes  in  it  the  idea  of  an  office ;  it  includes  an  office 
as  well  as  land ;  and  whether  the  office  be  one  connected, 
from  the  nature  of  it,  with  land  or  the  realty,  or  not,  is 
therefore  immaterial.  In  either  view  an  office  is  a 
tenement  Sir  Edward  Coke  says  (a),  ^'  Tenementuntf 
tenement,  is  a  large  word  to  pass  not  only  lands  and 
other  inheritances  which  are  holden,  but  also  offica, 
rents,  commons,  profits  apprendre  out  of  lands,  and  the 
like,  wherein  a  man  hath  any  frank-tenement,  and 
whereof  he  is  seised  ut  de  libero  tenemento"  It  appears, 
also,  that  an  office  is  within  the  term  tenemenium,  as  used 
in  the  statute  of  Westminster  the  2nd  (i),  and  that  an 
assize  lies  for  an  office  (6) ;  it  is  also  witliin  the  statute 
De  donis,  and  in  Fitz.  Nature  Brevium,  Assize  of  No?el 
Disseisin,  177  B.,  note  (a),  179  note,  it  is  shown  that 
assize  lay  for  a  freehold  office.  So  it  is  laid  down  by  ' 
Blackstone  (c) :  ''  Thus  liberum  tenementum,  frenk-tene- 
ment  or  freehold,  is  applicable  not  only  to  lands  and 
other  solid  objects,  but  also  to  offices,  rents,  commons 
and  the  like     .     .     .     and  a  franchise,  an  office,  a  right 

(a)  Co,  Litt,  6  a.  (fr)  2  Inst.  412.  (c)  2  Bla,  Com.  17. 
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of  common,  a  peerage,  or  other  property  of  the  like  1861. 
unsubstantial  kind^  are  all  of  them,  legally  speaking,  Bushell 
tenements  (a).''  This  place  of  parish  clerk  is  found  by  Eastes. 
the  Revising  Barrister  to  be  an  office.  Blachstone^s 
definition  of  an  office  is  amply  sufficient  to  comprise 
this  situation  (6) ;  he  styles  it  **  a  right  to  exercise  a  public 
or  private  employment,  and  to  take  the  fees  and  emolu- 
ments thereunto  belonging."  In  Heyioood^s  Election 
Cases,  p.  65,  it  is  observed,  **  that  by  the  18  Geo,  2, 
c.  18,  s.  3,  no  person  shall  vote  for  the  electing  of 
a  knight  or  knights  of  the  shire  in  respect  or  in  right  of 
any  messuages,  lands  or  tenements  which  have  not  been 
assessed  to  some  aid  granted  by  land  tax,  twelve 
calendar  months  next  before  such  election;  and  he  also 
stated  that  the  word  frank- tenement  is  applicable  not 
only  to  land  and  houses  but  also  to.  offices,  rents,  &c., 
and  a  franchise,  an  office,  a  peerage,  &c.,  are,  legally 
speaking,  tenements.  Taking  it  in  this  sense,  persons 
holding  offices  in  fee  or  for  life,  whether  they  concern 
lands  or  not,  may  be  said  to  have  a  freehold  therein,  and, 
being  duly  rated  to  the  land  tax,  have  frequently  been 
admitted  to  vote  at  the  elections  of  knights  of  the  shire." 

[Williams,  J.  Heywood  also  says  (c),  "  The  com- 
mittee which  sat  upon  the  election  for  Middlesex  in 
1804,  after  a  long  discussion  and  able  argument,  laid 
down  this  general  principle,  that  the  holder  of  an  office 
for  life,  not  having  a  freehold  interest  in  house  or  land 

(a)  See  CSi>.Li7/.  20  a,  that  offices  at  to  difficulty  of  defining  an 
are  only  tenements  in  cases  where  office.  Rex  r.  Mer^tam,  7  East, 
they  concern  land  or  certain  places.  171.    "  Parish  clerks  are  regarded 

(b)  2  Bla.  Com.  36.  See  Hum-  at  common  law  as  having  freeholds 
phryet  v.  Paget,  1  Keb,  689.  See  in  their  offices."  1  Bla.  Com,  995. 
Maiming,  Serviem  ad  Legem,  p.  82,  (c)  Heffw.  EL  Cm.  67. 
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1861.        in  right  of  his  office,  had  do  right  to  v6te."    Then  be 

fiusHELL     '  goes  on  to  say  "  this  rule  is  60  ec^nsonant  to  the  undent 

Eabtes.       siQiplicity  of  the   common  law  and  so  reasonable  in 

itself,  that  it  has   been  unttersally  approved   of  and 

adopted  in  all  the  county  elections  tbut  hare  since  taken 

phce/'] 

The  resolution  of  the  committee  of  the  House  of 
Commons (a)r  in  Selby's  Case  was  "that  H.'C.  Selby 
not  having  a  freehold  interest  in  house  or  land  in  right 
of  his  office  (clerk  of  the  peace  for  Middlesex)  is  a  bad 
vote."  But  it  is  not  necessary  to  stop  in  ord^r  to  argue 
that  a  resolution  of  an  election  committee  of  the  House 
of  Commons  cannot  operate  to  affect  the  construction 
to  be  put  on  a  statute  by  one  of  the  superior  Courts  at 
Westminster^  or  confer  any  rights  whatever.  There  is 
another  case  (ft),  that  of  the  parish  clerk  o(  Hendan^ 
who  was  appointed  by  the  parson,  withoat  any  term 
being  specified  for  the  continuance  of  his  office,  and 
there  being  also  a  licence  by  the  bishop  of  the  diocese 
confirming  the  appointment  "  during  our  pleasure  and 
-no  longer/'  The  committee  decided  that  the  vote  was 
good.  The  resolution  of  the  Middlesex  committee  of 
1804,  I  contend,  was  not  justified  as  a  proposition  by 
the  state  of  the  statute  law  at  that  time,  nor  is  it 
justified  by  the  state  of  the  statute  law  at  present  asio 
votes  for  counties.  Some  enactments  at  one  time 
required  that  the  voter  should  state  upon  oath  where 
the  freehold  was ;  another  statute,  18  Oeo.  2,  c.  18, 
required  that  no  one  should  vote  for  any  tenement  who 
had  not  been  assessed  to  the  land  tax  in  respect  thereof 
for  twelve  calendar  months  next  before  the  election ;  but 
there  is  nothing  inconsistent  in  this  With  my  contention 

(a)  2  Ptekw.  Ehct.  Cat.  98.  (6)  Gate  qfJob  KaUUh, 
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'for  assuming  that  place  may  be  predicated  of  an  office        1861. 
of  freehold,  there  is  no  difficulty  in  finding  where  it  is,     'Bushbll 
-for  the  place  of  an  office  must  needs  be  where  the  office       eabtbs. 
is  exercised.     Offices  ^bave  frequently  been  assessed  to 
the  land  tax,  and  in  such  cases  they  are  always  assessed 
in  the  county  in  which  the  office  is  exercised.     In  the 
Land  Tax  Act  of  1798,  dtat.  38  Geo.  3,  c.  5,  s.  3,  offices 
are  made  asses^ble   to  the  land  tax  with  regard  to 
•whether  they  are  connected  with  land  or  not,  and  there 
are  a  great  number  of  offices  which  have  been  construed 
'  to  give  the  franchise  to  the  officer  without  being  con- 
0ected  with  the  realty.    The  provisions  as  to  assessment 
to  the  land  tax  are  now  repealed  by  the  Reform  Act, 
'  The  Stat.  10  Hen.  6,  c.  S,  imposed  an  additional  con- 
dition upon  those  enacted  by  8  Hen.  iS,  c.  7,  for  it 
required  that  the  voter  shoaldbave  a  freehold  to  the 
vahie  of  40«.  by  the  year  in  the  sarae  county  for  which 
'he  claimed  to  vote.    This  ^was  not  an  immaterial  altera- 
tion.    Next  came  the  stat.  7^8  Will.  3,  c.  25,  **  An 
Act  for  further  Regulating  Elections  of  Members  to  serve 
in  Parliament,  &c."  and  enacts,  by  s.  3;  that  the  sheriff 
at  elections  shall  appoint  a  number  of  derks  to  take  the 
•  poll,  who  shall  set  down  the  names  of  each  freeholder, 
and  the  place  of  his  freehold^  and  for  whom  he  shall 
poll.    The  Stat  10  Anne^  c.  23,  s.  2,  enacts,  **  that  from 
and  after  1st  May^  1712,  no  person  shall  vote  for  the 
electing  of  any  knight  of  a  shire  and  in  respect  or  in 
right  of  any  lands  or  tenements  which  have  not  been 
charged  or  assessed  to  the  public  taxes,  &c.  in  such 
proportion  as  other  lands  or  tenements  of  40s.  per 
annum  within  the  same  parish  or  township  where  the 
same  shall  lie  or  be  are  usually  charged,  and  for  which 
such  person  shall  not  have  received  the  rents  or  profits, 
or  be  entitled  to  have  received  the  same  to  the  full  value 
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1861.  of  40s,  or  more  to  his  own  use,  for  one  year 'before  such 
BusHBLL  election,  unless  such  lands  or  tenements  came  to  such 
EaJtbs.  person  within  the  time  aforesaid  by  descent,  dec.  devise, 
or  presentation  to  some  benefice  in  the  church,  or  by 
promotion  to  some  office  unto  which  such  freehold  is 
affixed."  This  does  not  at  first  sight  make  very  much 
for  the  appellant,  but  then  the  stat  12  Anne,  c.  5,  was 
passed  to  explain  the  former  act,  which  it  does  in  this 
way :  "  Now  forasmuch  as  it  was  only  intended  thereby 
to  ascertain  the  value  of  lands  or  tenements,  by  making 
proportion  paid  to  the  public  taxes,  church  rates  and 
parish  duties,  or  such  of  them  to  which  the  same  were 
usually  charged  or  assessed,  the  measure  of  the  value 
thereof,  and  for  removing  such  doubts,  be  it  enacted 
&c.,  that  the  said  act,  nor  anything  therein  contained, 
shall  not  extend  or  be  construed  to  restrain  any  person 
from  voting  in  such  election  of  any  knight  of  a  shire 
and  in  respect  or  in  right  of  any  rents,  tithes  or  other 
incorporeal  inheritances,  or  any  messuages  or  lands  in 
extraparochial  places,  or  any  chambers  in  the  Inns  of 
Court,  or  Inns  of  Chancery,  or  any  messuages  or  rents 
belonging  to  any  offices,  in  regard  or  by  reason  that  the 
same  have  not  usually  been,  or  shall  not  be,  charged  or 
assessed  to  all  or  any  of  the  public  taxes,  church  rates  and 
parish  duties,  as  mentioned  in  the  above-recited  act,  or  in 
respect  or  in  right  of  any  other  messuages  or  lands  not 
hereinbefore  specified,  in  regard  or  by  reason  that  the 
same  have  not  been  usually  charged  or  assessed  to  all 
and  every  the  public  taxes,  church  rates  and  parish 
duties  aforesaid."  This  enactment  certainly  shows  that 
the  Legislature  was  not  unfamiliar  with  the  idea  of 
persons  voting  in  respect  of  offices.  Tracing  down  the 
progress  of  this  legislation,  we  find  an  oath  against 
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bribery  was  imposed   by   2   Geo.  2,  c.  24,  on   every        1861. 
freeholder,  citizen,  freeman,  burgess  or  person  having      Busuell 
or  claiming  to  have  a  right  to  vote  or  be  polled  at  an       eastbs. 
election,  &c.,  and  any  person   voting  without  having 
taken  such  oath  is  made  liable  to  a  penalty  of  100/. 
Then  the  18  Oeo.  2,  c,  18,  by  the  first  section  intro- 
duced a  new  form  of  oath, — ''You  shall  swear  that  you 

are  a  freeholder  in  the  county  of ,  and  have  a 

freehold  estate,  consisting  of  — — —  {specifying  the 
nature  of  suck  freehold  estate,  whether  messuage,  land, 
rent,  tithe,  or  what  else;  and  if  such  freehold  estate 
consists  in  messuages,  lands,  or  tithes,  then  specifying  in 
whose  occupation  the  same  are;  and  if  in  rent,  then 
specifying  the  names  of  the  owners  or  possessors  of  the 
lands  and  tenements  out  of  which  such  rent  is  issuing, 

or  some  or  one  of  them),  lying  and  being  at , 

in  the  county  of ,  of  the  clear  yearly  value  of 

40s.  over  and  above  all  rents  and  charges  payable  out 
of  or  in  respect  of  the  same ;  and  that  you  have  been 
in  the  actual  possession  or  receipt  of  the  rents  and 
profits  thereof,  for  your  own  use,  above  twelve  calendar 
months,  or  that  the  same  came  to  you  within  the 
time  aforesaid,  by  descent,  marriage,  marriage  settle- 
ment, devise  or  promotion  to  a  benefice  in  a  church, 
or  by  promotion  to  an  office;  and  that  such  freehold 
estate  has  not  been  granted  or  made  to  you  fraudulently 
on  purpose  to  qualify  you  to  give  your  vote,  &c.  &c." 
The  second  section  repeals  so  much  of  the  stat.  of 
Anne  as  disables  any  persons  to  vote  for  knights  of 
shires  in  respect  or  in  right  of  any  lands  or  tenements 
which  have  not  been  charged  or  assessed  as  therein 
mentioned.  The  third  section  provides,  that  no  person 
shall  vote  for  the  electing  of  a  knight  or  knights  of  the 
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1861.  shirey&c.  in  respect  of  or  in  right  of  any  messuages, 
BusHSLL  Isnds  or  tenements  which  ha?e  not  been  charged  or 
EaiItu.  assessed  towards  some  aid  gcaated  or  to  be  hereafter 
granted  to  his  majestyi  dec.  by  a  land  tax  in  Chreat 
Britain  twelve  calendar  months  before  such  election  (a). 
There  is  another  proviso  in  sect.  4,  "  that  this  act,  &c. 
shall  not  extend  or  be  construed  to  restrain  any  peraon 
from  voting  at  any  such  election  of  any  kuight,  &c. 
within  England  or  WaUs,  in  respect  or  right  of  any 
.rents  or  any  chambers  in  the  Inns  of  Court  or  Inns 
of  Chancery,  or  any  messuages  or  seats  belonging  to 
any  offices,  in  regard  or  by  reason  that  the  same  have 
not  been,  usually  charged  or  assessed  to  the  aid  com- 
monly called  the  land  tax."  Then  sect  6  again  imposes 
the  obligation  on  the  claimant  to  own  the  estate  for 
.  which  he  votes  in  the  same  county,  unless,  &c.,  as  above. 
Next  came  22  Geo.  3,  c.  41,  discharging  and  disabling 
certain  officers  from  voting.  After  AuguBi,  1782,  no 
commissioners,  collector,  supervisor,  guager,  or  other 
officer  or  person  whatsoever  concerned  or  employed  in 
the  charging,  collecting,  levying,  &c.  the  duties  of  excise, 
or  any  branch  or  part  thereof,  nor  any  commissioner, 
&c.  or  other  officer  or  person  whatsoever  concerned  or 
employed  in  managing,  &c.  the  customs,  or  any  branch 
thereof,  nor  any  commissioner,  &c.  employed  in  manag- 
ing, &c.  the  stamp  duties,  going  through  the  salt,  window, 
post-office,  &c.,  shall  be  capable  of  voting :  provided 
also,  that  nothing  in  this  act  contained  shall  extend  or 
be  construed  to  extend  to  any  office  now  held,  or  usuaily 
granted  to  be  held,  by  Uttere-paient  for  any  estate  of 
inheritance  or  freehold*^    Afterwards  another  alteration 

(a)  Repealed,  28  Geo,  3,  c.  36,  a.  83,  but  the  whole  of  the  latter 
act  repealed,  29  Geo.  3,  c.  18,  a.  1. 
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was  introduced,  and  the  stat.  28  6eo.3,  c.  36,  intro-        1861. 
duced  a  system  of  parochial  registry  of  votes  and  voters;      Bushell 
and  no  person  was  to  vote  (by  sect  6)  for  a  knight  of      eastes. 
the  shire  until  he  had  taken  a  declaration  stating  his 
name  and  usual  place  of  abode,,  that  he  was  enrolled  in 
the  register  of  freeholders  for  (specifying  the  parish  or 
district  in  the  register  of  freeholders  for  which  such 

person  is  enrolledV  in  the  county  of ,  and  that 

he  really  and  truly  had  in  the  said  parish  or  district,  &c. 
in  the  said  county,  an  estate  of  the  clear  value  of  40s., 
over  and  above  the  interest  of  any  money  secured  by 
mortgage  upon  the  said  estate,  and  also  over  and  above 
all  rents  and  outgoings  payable  out  of  or  fn  respect  of 
the  said  estate,  other  than  parliamentary,  public  or 
parochial  taxes;  and  that  the  said  estate  consists  of 
(specifying  whether  the  same  consists  of  lands  or  of 
messuage,  or  of  tithes  or  of .  an  office,  or  of  a  rent- 
chai^e ;  and  if  the  said  estate  consist  of  lands,  or  of  a 
messuage,  or  both,  then  naming  some  occupier  of  such 
lands  or  messuage ;  or  if  the  said  estate  consist  of  an 
office,  then  naming  the  same)  &c.  &c. ;  and  the  form  in 
Schedule  No.  1  to  the  statute  is,  under  register  of  free- 
holders for  the  county  of  — ,  among  other  forms, 

^'occupier  of  the  lands  or  messuage  or  tithes  or  office 
of  (naming  such  office)  or  rent-chai^e."  Pechwell  cites 
this  statute  (a),  but  observes  that  it  never  was  put  in 
force,  being  repealed  the  next  session  by  29  Geo*  3,  c. 
18,  which  states  that  the  carrying  the  said  act  into 
effect  would  be  attended  with  great  and  continual 
expense,  and  be  productive  of  many  hardships  and 
inconveniences  to  freeholders  and  others.  The  Reform 
Act,  2  Will,  4,  c.  46,  was  intended  rather  for  the  ex- 

(a)  2  Pechw,  Eh  Cos.  101,  102. 
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1861.  teosioD  of  the  franchise,  but  there  are  in  it  provisions 
ButHBLL  which  operate  somewhat  to  place  limitations  on  a 
Eastes.  county  vote;  thus  sect  18  enacts,  ''that  no  person 
shall  be  entitled  to  vote  in  the  election  of  a  knight  or 
knights,  &c.  in  respect  of  any  freehold  lands  or  tene- 
ments, whereof  such  person  may  be  seised  for  his  own 
life  or  for  the  life  of  another,  or  for  any  lives  whatsoever, 
except  such  person  shall  be  in  the  actual  and  bona  fide 
occupation  of  such  lands  or  tenements,  or  except  the 
same  shall  have  come  to  such  person  by  marriage, 
marriage  settlement,  devise'or  promotion  to  any  benefice 
or  to  any  ojfiee^^  &c.  &c.  This  section,  however,  would 
practically,  I  apprehend,  be  found  not  to  affect  the 
right  of  voting  for  the  county ;  as  exercising  an  office 
of  a  freehold  character  would  be  enough  to  give  the 
right  to  vote,  inasmuch  as  an  exercise  of  an  incorporeal 
hereditament  is  a  sufficient  occupation  of  it  for  this 
purpose.  Then  the  requirement  of  possession  for  a 
certain  time  and  registration  is  put  forward  in  sect.  26, 
and  again  comes  the  proviso,  that  where  any  lands  or 
tenements  which  would  otherwise  entitle  the  owner, 
holder  or  occupier  thereof  to  vote  in  any  such  election 
shall  come  to  any  person  at  any  time  within  such  re- 
spective periods  of  six  months  or  twelve  months,  by 
descent,  succession,  marriage  settlement,  devise  or  pro- 
motion to  any  benefice  in  a  church,  or  hy  promotion  to 
any  office,  such  person  shall  be  entitled,  in  respect 
thereof,  to  have  his  name  inscribed  as  a  voter,"  &c.,  so 
that  the  result  of  an  examination  of  the  whole  current 
of  statutes  relative  to  this  subject  is,  that  there  has  been 
nothing  enacted  since  the  Reform  Act  to  disqualify  any 
person  from  voting  for  an  office  who  was  qualified  to 
vote  for  one  before  that  act. 
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[Williams,  J.     Do  you  say  the  Reform  Act  contains        1861. 
no  provisions  inconsistent  with  the  idea  of  an  officer      Bushbll 
having  a  vote  as  such  ?]  EAgTss. 

The  decision  of  the  Committee  of  the  House  of  Com- 
mons in  Ord*s  Case,  reported  by  Peckwell  (a)y  throws 
some  light,  in  the  course  of  it,  on  the  question.  The 
office  was  there  that  of  a  Master  in  Chancery,  an  office 
fcff*  life,  the  emoluments  arose  from  certain  salaries  and 
established  fees  paid  by  the  suitors  in  Chancery.  It  was 
an  ancient  office  of  profit,  and  an  assize  lay  for  it  at 
common  law ;  but  after  much  discussion  the  committee 
held  the  claim  to  be  bad. 

Peckwell  says  in  one  of  his  notes  (J) : — 
''  No  case  is  mentioned  by  any  author  on  the  subject 
of  elections  of  a  vote  being  questioned,  on  account  of 
its  being  given  for  an  office;  nor  has  the  reporter  been 
able  to  find  an  instance  among  the  journals  of  a  decision 
upon  that  subject,  so  far  as  he  has  had  an  opportunity 
of  searching  them  for  this  purpose."  This  is  remarkable 
considering  the  source  from  which  it  is  derived.  But 
looking  at  the  whole  of  the  statutes,  perhaps  it  may  be 
too  much  to  say  positively  that  the  Court  can  lay  down 
that  this  office,  assuming  it  to  be  unconnected  with 
realty,  should  give  a  vote  for  the  county;  yet  what 
I  have  advanced  shows  that  the  most  liberal  construc- 
tion will  be  put  on  this  statute,  and  then,  according  to  a 
liberal  construction,  it  must  be  held  to  give  the  vote.  I 
admit  that  the  connection  with  the  realty  of  this  office  is 
extremely  remote ;  however  the  fees  received  are  in  part 
connected  with  and  arise  out  of  the  churchyard  ;  they 
are  received  and  arising  for  services  done  on  the  land, 

(a)  2  Peckw,  EL  Cos,  98.  (6)  Ibid,  100,  note  (d). 
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1861.  and  arise  out  of  and  connected  with  the  land  as  mnch 
BuBBELL  as  tolls  are.  Parish  clerks  seem  to  have  been  favoured 
Eabtm.  in  later  times  as  regards  the  franchise  :  JEUioU^  (a)  says, 
it  cannot  be  doubted  that  parish  clerks  have  been 
allovred  to  vote  at  many  county  elections  since  the 
resolution  of  the  Middle$ex  Election  Committee,  1804, 
although  it  was  not  proved  that  the  profits  of  the  office 
arose  out  of  lands^  and  accordingly  the  office  ia  held 
to  confer  a  settlement  as  an  office  (6).  ** 

It  ia  submitted  that  the  question  is  whether  this  is  an 
office  :  it  is  submitted  that  there  ought  to  be  no  distinc- 
tion made  between  parochial  offices  and  others.  I 
contend  that  the  holder  of  a  free  holding  of  40<.  a  year 
above  charges  has  sufficient,  if  it  concerns  the  realty,  to 
vote  out  of  it;  and  that  it  is  so  here  as  in  the  case  of 
tolls ;  for  that  40«.  a  year  is  paid  for  this  particular  land 
to  the  clerk ;  and  I  submit  that  on  these  grounds  he  is 
entitled  to  succeed. 

WeUbjff  for  the  appellants,  waa  not  called  on. 

Erlb,  C.  J.  I  think  that  the  Revising  Barrister  was 
right  I  do  not  dwell  on  the  question  whetlier  a  parish 
clerk  has  an  office  which  might  come  within  the  descrip- 
tion of  a  tenement,  or  whether  we  agree  with  the  decision 
of  the  committee  of  the  House  of  Commons,  which  has 
been  mentioned,  and  which  has  been  taken  to  represent 
the  law  ever  since  1804.  It  is  correct  to  say  that  that 
decision  has  been  recognized  ever  since ;  and  the  whole 
frame  of  the  Reform  Act  is  consistent  with  the  aupposi* 
tion  that  the  legislature,  in  this  matter,  coincided  with 

(a)  The  Qualifications  and  Re-  (ft)  Gafon  v.  Miiwickt  StM.  5S6, 

giatration  of  Electors,  p.  22.  per  Taunttm,  /.,  I  B.  ^  Ad,  8(M). 
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the  Middlesex  Committee,  and  not  with  the  views  and        186  K 
reasoning  put  forward  to-day  by  Mr.  Macnamara.    On      Buihbll 
the  first  pointy  therefore,  my  opinion  is  adverse  to  the       Eastei. 
claimant     I  am  against  the  claimant  also  on  the  second 
point,  that  if  it  is  necessary  to  show  that  this  oflBce  is 
of  the  value  of  40«.  a  year,  derived  from  land,  and  he 
must,  to  do  so,  show  that  he  has  received  burial  fees  to 
more  than  40^.  a  year,  and  that  he  has  an  interest  in  the 
freehold  of  the  churchyard,  then  I  think  that  he  has 
failed  in  that,  and  that  the  Revising  Barrister  was  right 
in  considering  that  the  fee  paid  to  a  parish  clerk  for 
assisting  at  funerals  is  not  analogous  to  those  profits,  of 
which  it  is  held,  that  are  arising  from  the  land. 

Per  Curiam,  decision  affirmed. 


Hall,  Appellant;  Lewis,  Respondent. 

Nov,  19. 

A^T  a  Court  holden  at  Canterbury ,  in   the  eastern  The  six 

division  of  the  county  of  Kent,  before  the  Re-  FaTdcrSaL^d* 
vising  Barrister  appointed  to  revise  the  list  of  voters  JJ^h^J^iVhSSai 
for  the  said  eastern  division  of  the  said  county,  on  the  of  Canterbury 

claimed  votes 

22nd  day  of  October,  1861,  the  Rev.  Francis  James  for  the  county 

__„__,_  ^      rm  -r^  It  11         OH  thc  folloW- 

HoUand,  Joseph  Burr  and  Thomas  Pamell  severally  ing grounds: 
claimed   to  be  placed  on  the  list  of  voters  for  the  were  appointed 
eastern  division  of  the  said  county,  in  respect  of  pro-  bfshop  o/can- 

terbury,  held 
office  during  good  behaviour,  and  each  of  the  above  functionaries  were  paid  a  stipend  in 
the  audit  room  by  the  treasurer  of  the  dean  and  chapter.  The  stipend  was  paid  out  of 
the  chapter  revenues,  which  were  derived  either  wholly  or  in  part  from  certain  lands  and 
tenements  situate  either  in  whole  or  part  in  the  parish  of  Christchurch  ville  and  other 
parishes  in  the  eastern  division  of  the  county  and  elsewhere  out  of  the  said  county,  and 
which  were  vested  in  the  dean  and  chapter.  Held^  that  none  of  these  functionaries  had 
any  interest  in  land  entitling  him  to  vote  for  the  county. 

VOL.  I.      K.O.  R  R 
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1861. 
Hall 

V. 

Lewis. 


perty  situate  wholly  or  in  part  within  the  parish  called 
the  ville  of  Christchurch^  in  the  said  city  of  Canterbury^ 
and  were  duly  objected  to  by  Benjamin  Richard  Eastes^ 
a  person  on  the  said  register  of  voters,  on  the  ground 
that  they  did  not  possess  the  requisite  qualifications. 
The  claims  were  set  forth  in  the  following  form: — 


ChrittUn  Name 
and  Surname. 

Place  of  Abode. 

Nature  of 
QuallficatioD. 

i 
Street,  Lane,  fte. 

HdUmdy  Franeu 
James 

Burr,  Jatepk 

Parnell,  Thomat 

14,  St.  DUHttOH't 

Terrace,  Canter- 
bury 

16,  Orchard  Street, 
SL  Dunttan*Sf 
Canterbury 

St,  RodiganifM, 
Canterbury 

Freehold 
Office 

Freehold 
Office 

Freehold 
Office 

As  one  of  the  Six 
Preachers  in  the  Ca- 
thedral Church,  Cam- 
terbury 

Lay  Clerk,  Camierbury 
Cathedral 

Cathedral 

As  regards  the  claim  of  the  Rev.  F.  J.  HoUand,  the 
facts  proved  were  that  the  said  Rev.  F.  J.  Holland  was 
appointed,  by  the  Archbishop  of  Canterbury,  one  of  the 
six  preachers  of  Canterbury  cathedral,  that  he  held  his 
office  during  good  behaviour,  provided  he  remained  in 
the  diocese,  and  preached  at  least  twice  a  year  in  the 
said  cathedral ;  that  he  received  an  annual  stipend  of 
32/.  as  preacher,  from  the  treasurer  of  the  dean  and 
chapter,  at  the  audit  room  in  the  cathedral  precincts 
situate  within  the  said  ville  of  Christchurch. 

It  was  further  proved  that  each  of  the  six  preachers 
formerly  received  an  annual  stipend  of  20/.  a  year,  and 
a  house  to  live  in,  but  that  the  stipend  was  afterwards 
increased,  and  the  house  taken  away. 

As  regards  the  claim  of  J.  Burr,  the  facts  proved 
were,  that  at  a  chapter  held  in  July,  a.  d.  1834,  the 
said  J,  Burr  was  appointed,  by  the  said  dean  and 
chapter  of  Canterbury  cathedral,  pne  of  the  eight  lay 
clerks  of  the  said  cathedral ;  that  the  appointment  was 
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for  life,  and  was  made  by  a  resolution  of  the  chapter,        1861. 
a  minute  of  which  resolution  was  recorded  in  the  re-        hall 
cords  of  the  chapter-house,  and   signed   by  the   said       Lewis. 
•/.  Burr ;  that  a  salary  of  80/.  a  year  was  attached  to 
the  said  office  of  lay  clerk,  and  was  paid  annually  to 
the  said  •/•  Burrf  by  the  treasurer  of  the  said  dean  and 
chapter  in  the  said  audit  room  of  the  said  cathedral, 
situate  within  the  said  ville  of  Christchurch:  that  the 
duty  of  the  said  J,  Burr,  as  lay  clerk,  was  to  attend 
and  officiate  as  clerk  a  certain  number  of  times  in  each 
year,  during  the  celebration  of  Divine  Service  in  the 
said  cathedral. 

As  regards  the  claim  of  T.  Parnell,  it  was  proved 
that  in  A.  b.  1857  the  said  T.  Parnell  had  been  ap- 
pointed, by  the  said  dean  and  chapter,  one  of  the 
eight  bell  ringers  in  the  said  cathedral,  that  the  appoint- 
ment was  for  life,  and  that  an  annual  stipend  of  20/.  a 
year,  payable  out  of  the  cathedral  funds,  was  attached 
to  the  said  office  of  bell  ringer,  and  was  paid  annually 
to  the  said  T.  Parnell  by  the  said  treasurer  of  the  said 
dean  and  chapter  at  the  said  audit  room,  in  the  said 
ville  of  Christchurch,  and  that  it  was  the  duty  of  the 
said  T.  Parnell  to  attend,  from  time  to  time,  to  assist  in 
ringing  the  bells  at  the  said  cathedral  prior  to  the 
celebration  of  Divine  Service  therein. 

It  further  appeared  that  the  appointment  to  these 
different  offices,  the  duties  incident  to  them,  and  the 
amount  of  salary  payable  to  the  holders  or  occupants 
of  the  said  offices,  were  regulated  by  certain  statutes  of 
the  metropolitan  cathedral  of  Christchurch,  Canter* 
bury,  which  were  produced  in  Court  and  read,  and  it 
was  agreed  that  these  statutes  should  form  part  of  the 
present  case,  and,  if  necessary,  should  be  referred  to  as 

R  R  2 
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1861.  evidence  in  support  of  the  claims  of  the  respective 
^^        claimante. 

It  was  further  proved  that  such  salaries  were  paid 
out  of  the  chapter  revenues,  which  were  derived 
''either  wholly  or  in  part''  from  certain  lands  and 
tenements  situate  in  the  said  parish  ot  Chrisickurdk 
ville,  and  other  parishes,  in  the  said  eastern  divi«on  of 
the  said  county,  and  elsewhere  out  of  the  said  county, 
and  which  lands  and  tenements  were  vested  in  the  dean 
and  chapter  of  the  said  cathedral. 

Upon  this  state  of  facts  the  Reyising  Barrister 
retained  the  names  of  the  said  F.  J.  Holland,  the 
said  J.  Burr  and  T.  Pamell  on  the  said  list  of  voters. 

The  names  of  nine  other  persons  appearing  on  the 
revised  list  for  the  said  parish  were  allowed  to  remain 
upon  such  list,  though  duly  objected  to,  under  circum* 
stances  similar  to  the  cases  of  the  said  J.  Burr  and 
T.  PamelL 

The  Revising  Barrister  declared  that  the  appeals 
against  such  decisions  ought  to  be  consolidated,  as 
they  depended  on  the  same  decision. 

If  the  Court,  under  the  circumstances  aforesaid, 
should  be  of  opinion  that  the  decision  was  incorrect, 
the  names  of  the  said  F.  J.  Hoi/and^  J.  Burr  and 
T,  Pamell  were  to  be  expunged  from  the  said  register 
of  voters  for  the  eastern  division  of  the  county  of 
Kent,  for  the  said  parish  of  CAristcAurch  ville. 

If  the  Court  should  be  of  opinion  that  the  decision 
was  correct,  the  said  list  was  to  remain  without  amend- 
ment. 

Wehbtf,  for  the  appellant.  These  officers  appear  to 
hold  their  appointments  for  life  or  during  good  be- 
haviour ;  therefore  the  only  question  is,  whether  they 
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have  stipends  or  interests  issuing  out  of  the  realty.  1861. 
The  amount  of  income  is  suflBcient  to  qualify  for  a  Hali, 
borough  vote.  They  were  not  permitted  to  change  Lewis. 
their  houses.  With  respect  to  the  lay  clerks,  they  are 
required  to  be  denique  cantando  periii;  and  the  bell 
ringers  are  required  to  be  viros  honestos.  All  this  is  by 
the  constitutions  of  Bishop  Laud.  The  salaries  are  to* 
be  paid  ex  bonis  cammunibtis  eccksia  nostris  according 
to  an  appointed  scale;  that  is,  they  come  out  of  the 
common  goods  of  the  cathedral.  There  is  no  pretence 
for  saying  that  they  come  out  of  the  land ;  it  might  as 
well  be  said  that  a  gardener's  wages  came  out  of  the 
land.  It  is  difficult  to  see  how  they  can  be  called 
offices  at  all  for  the  purposes  of  a  county  vote;  or  how 
is  their  holding  connected  with  the  land,  or  in  the 
nature  of  a  freehold  office.  There  is,  moreover,  nothing 
on  the  evidence  to  show  that  any  one  of  these  persons, 
or  indeed  the  corporate  body,  get  40<.  a  year  in  this 
parish  of  the  ville  of  CbristchwcA. 

Macnamara  for  the  respondents.  As  to  the  last 
point  I  should  submit  that  if  the  case  is  imperfectly 
stated  it  ought  to  be  sent  back  again  to  the  Revising 
Barrister,  for  I  am  told  that  there  is  ample  proof  of 
their  receiving  much  more  than  the  amount  required  in 
this  parish. 

[Byles,  J.  How  could  the  Bamster  deal  with  it;  he 
must  hold  a  uew  Court,  must  be  not?] 

If  it  sufficiently  appears  from  the  iacts  of  the  case 
taken  together  that  the  salaries  are  paid  from  and  out  of 
lands  in  the  parish,  and  that  the  dean  and  canons  are  in 
fact  trustees  for  the  lay  clerks  and  others,  the  Court  will 
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1861.  give  the  proper  effect  to  that  and  will  consider  that  the  lay 
Hall  clerks  and  others  have  an  equitable  interest,  upon  which 
Lewis.  ^^Y  ^^^  entitled  to  a  vote  :  and  if  the  common  fund  is 
derived  from  land,  that  would  make  the  dean  and 
canons  trustees  for  the  lay  clerks  and  others.  The 
Revising  Barrister  finds  that  these  persons  are  officers; 
the  Revising  Barrister  treats  them  as  officers  all  through 
the  case ;  the  claimant,  Holland^  is  described  as  a  lay 
clerk  and  called  an  officer.  The  bell  ringer,  whose 
appointment  is  for  life,  is  called  an  officer.  But,  how- 
ever, this  I  apprehend  is  quite  immaterial ;  for  of  what 
import  is  it  whether  these  parties  are  called  officers  or 
not,  provided  they  have  in  land  40s.  a  year. 

[Bylbs,  J.  It  does  not  do  more  than  appear  from 
the  case  that  the  stipend  might  issue  from  the  land,  not 
that  it  does.] 

Unless  your  Lordships  think  that  it  is  sufficiently 
stated  that  these  salaries  issue  out  of  land,  I  have  no 
more  to  say. 

Welsby  was  not  called  on  to  reply. 

Erlb,  C.  J.  I  think  the  decision  of  the  Revising 
Barrister  in  this  case  ought  to  be  reversed.  It  is  not 
worth  while  to  make  a  point  whether  these  holdings  are 
offices  strictly  speaking,  because  Mr.  Macnamara  has 
contended,  if  the  claimant  was  appointed,  and  bad  an 
equitable  salary  from  freehold  lands,  that  would  be 
enough.  But  I  cannot  find  that  these  persons  have  any 
interest  in  the  land  anywhere  vested  in  them;  I  cannot 
see  it.    Then  again  it  is  hard  to  see  that  these  func- 
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tionaries  are  other  than  servaDts  as  regards  their  legal        1861  • 
position ;    there  seems  nothing  about  them  which   is         hall 
unlike  other  servants ;  they  are  employed  and  engaged        lewii. 
to  do  certain  services  and  there  appears  to  me  to  be  no 
such  equitable  interest  in  land  in  this  parish  as  entitles 
any  of  them  to  vote  for  the  borough, 

Williams,  J.  I  can  see  nothing  of  property  in  these 
persons  in  this  parish. 

Bylbs,  J.  There  can  be  no  substitutional  term 
between  a  corporation  and  a  private  individual,  and  non 
constat  that  there  is  rent  or  personal  estate  in  this  parish 
out  of  which  the  salaries  could  be  paid. 

Keating,  J.,  concurred. 

Per  Curiam,  decision  reversed. 
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1862. 


Nov,  18. 

rPHE  following  case  was  stated  for  the  opinion  uf  the  In  a  claim  to 
Court  by  the  Revising  Barrister  for  the  North  county,  under 
Riding  of  the  county  of  York.  ture  of  qualifi- 

At  a  Court  held  at  Pickering,  on  the  3rd  day  of  wriuen  ^" 
October,  1862,  before  the  Revising  Barrister  appointed  sem^u!^tKjM  ^' 
to  revise  the  list  of  voters  for  the  North  Riding  of  York-  Jewription"* 
skire,  William  Brisby,  whose  name  was  on  the  list  of  "nf^>'2  '^'^  *» 

'  ^'  c.  45,  M.  20, 88, 

voters  for  the  township  of  Thornton,  was  duly  objected  loi,,of  a  quali- 

*  '  ^       ^  ncationasoccu- 

to  by  Jokn  Birks,  pying  tenant,  at 

a  yearly  rent  of 
not  less  than 
50^. : — Held,  that  whether  it  was  or  not,  the  Revising  Barrister  was  authorized  by  6  Viet. 
c.  18,  8.  40,  to  amend  the  statement  (as  he  had;,  by  addition  of  words  to  stand  thus : 
**  farm  as  occupying  tenant.*' 
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The  name  of  William  Brishy  stood  thus  upon  the 
existing  register : — 


THORNTON. 


Christian 

Name 

and 

Surname 

of  each 

Voter  at 

length. 

Place  of 
Abode. 

Nature 

of 

QualiHca- 

tloii. 

Street,  Lane  or  other  like  place,  in  thia  Parish 
(or  Township),  and  Number  of  Hou«e  (if 
any)  where  the  Property  Is  titnate,  or  Name 
of  the  Property,  if  known  by  any ;  or  Name 
of  the  occupying  Tenant;  or,  if  the  Qualifi- 
cation eonaiai  of  a  Rent-Charge,  then  the 
Names  of  the  Owners  of  the  Property  oat  of 
which  such  Rent  is  issuing,  or  some  of 
them,  and  the  Situation  of  the  Property. 

BrUhy, 
mUiam 

Thornton 

Tenant 

Newstead  Grange. 

1 

It  was  proved  that  the  voter  occupied  a  farm  at 
Newstead  Grange,  and  that^  apart  from  the  question  of 
sufficient  registration,  he  had  a  good  qualification  in 
respect  thereof. 

On  behalf  of  the  objector  it  was  contended — 

1.  That  the  qualification,  as  stated  in  the  list,  was  in- 
sufficient in  law  to  entitle  the  said  William  Brisby  to 
vote. 

2.  That  the  nature  and  description  of  the  qualifica- 
tion in  the  list  were  insufficiently  described  for  the  pur- 
pose of  being  identified. 

3.  That  the  Revising  Barrister  had  not  power  to 
amend  the  third  column  by  changing  ''tenant"  into 
"  farm  as  occupying  tenant." 

And,  therefore,  that  the  Revising  Barrister  was  bound 
to  expunge  the  name  of  the  said  William  Brisby  from 
the  list  of  voters. 


The  Revising  Barrister  held — 
1.  That  the  word  "  tenant"  was  commonly  under- 
stood as  designating  a  tenant  occupying  at  a  rent. 


BlEKS 
V. 

Allison. 
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2.  That  the  qualification^  as  stated  in  the  list,  was        1862. 
sufficient  in  law. 

3.  That  the  nature  and  description  of  the  qualification 
were  sufficiently  described  for  the  purpose  of  being 
identified  ,•  that  is  to  say,  that  by  means  of  the  entry  in 
the  copy  register,  and  reasonable  inquiry  thereon,  the 
actual  qualification  of  the  voter  could  be  ascertained, 
and  the  particulars  of  the  entry  would  be  then  found  to 
be  true,  though  the  same  were  not  sufficiently  described 
so  as  to  exclude  every  other  qualification  as  occupying 
tenant  in  the  Newstead  Grange^  than  the  actual  qualifi- 
cation of  the  voter. 

4.  That,  at  any  rate,  for  the  purpose  of  more  clearly 
and  accurately  defining  the  qualification  as  it  appeared 
in  the  list,  he  had  power  to  amend  the  third  column 
by  changing  "tenant"  into  "farm  as  occupying 
tenant." 

At  request  made  on  behalf  of  the  voter,  the  Revising 
Barrister  amended  the  third  column  accordingly,  and 
allowed  the  name  of  the  said  William  Brishy  to  remain 
on  the  list  of  voters  settled  by  him,  subject  to  the 
opinion  of  the  Court  of  Common  Pleas,  on  this  case. 

On  the  same  list  of  voters  the  rights  of  thirteen  other 
voters,  whose  names  and  qualifications  were  set  out  in 
a  schedule  annexed  to  the  case;  and  on  the  list  of 
voters  for  the  township  of  Farmanby^  revised  by  the 
Barrister  at  the  same  Court,  the  rights  of  ten  other 
voters,  whose  names  and  qualifications  were  set  out  in 
a  second  schedule,  depended  on  like  facts  and  findings, 
and  were  decided  by  the  Revising  Barrister  in  the  same 
manner  and  on  the  same  points  of  law  as  the  case  of 
William  Brisby,  In  each  case,  at  the  request  of  the 
voter,  the  Revising  Barrister  amended  the  third  column, 

ss2 


5]0  MICHAELMAS  TERM, 

1862.       by  changing   ^^  tenant*'  into   ^'farni  as  occupying  te- 
BiRKB        nanty"  and  allowed  the  name  of  the  voter  to  stand  in 
Allibom.      ^^^  ''^^  of  voters  settled  by  him. 

The  Revising  Barrister  ordered  the  appeals  to  be 
consolidated,  and  duly  named  John  Birks,  of  the  city 
of  York,  to  be  the  appellant  in  the  consolidated  appeal, 
and  George  Allison,  of  Darlington,  in  the  county  of 
Durham,  to  be  the  respondent. 

If  the  Court  was  of  opinion  that  the  qualification  of 
William  Brishy,  as  stated  in  the  list  as  above  described, 
%  was  suflScient  in  law,  and  that  the  Revising  Barrister 

had  power,  under  the  circumstances  stated  by  him,  to 
amend  the  third  column  by  changing  ''tenant'*  into 
''  farm  as  occupying  tenant,"  the  name  of  William 
Brisby  and  the  thirteen  names  contained  in  the  first 
schedule  were  to  continue  in  the  list  of  voters  for  the 
township  of  Thornton,  as  settled  by  him,  and  the  ten 
names  contained  in  the  second  schedule  were  to  con- 
tinue in  the  list  of  voters  for  the  township  of  Farmanby, 
as  settled  by  him.  If  the  Court  was  of  opinion  that 
the  said  qualification,  as  stated  in  the  list,  was  insuffi- 
cient in  law,  and  that  the  Revising  Barrister  had  not 
power  to  amend  the  third  column  as  aforesaid,  the  name 
of  William  Brisby  and  the  names  contained  in  the 
schedules  were  to  be  expunged  from  the  list  of  voters 
for  the  township  of  Thornton  and  Farmanby  respec- 
tively. • 

WeUby  for  the  appellant.  The  question  is,  whether 
the  word  ''tenant"  is  a  sufficient  description  in  the 
qualification  column,  and  whether  the  Barrister  had 
power  to  amend  the  description  by  turning  it  into 
*'  farm,  occupying  as  tenant."    The  person  objected  to 
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claims  under  sect  £0,  commonly  known  as  the  Chandos        1862. 

clause  of  the  Reform  Act,  2  Will.  4,  c,  46.   The  Revising        bihks 

Barrister  has  found  that  the  word  "  tenant"  was  com-      a,,^'^^ 

Allison. 

monly  understood  as  designating  one  occupying  at  a 
rent,  and  that  therefore  the  case  comes  within  sect. 
101  of  6  Vict.  c.  18,  as  being  one  of  inaccurate  descrip- 
tion. The  words  of  that  section  applicable  to  this  are, 
*^  that  no  misnomer  or  inaccurate  description  of  any 
person,  place  or  thing  named  or  dcBcribed  ...  in 
any  list  or  register  of  voters,  or  in  any  notice  required 
by  this  act,  shall  in  anywise  prevent  or  abridge  the 
operation  of  this  act  with  respect  to  such  person,  place 
or  thing,  provided  that  such  person,  place  or  thing  shall 
be  so  denominated  in  such  schedule,  list,  register  or 
notice  as  to  be  commonly  understood." 

But  is  this  a  case  of  mere  inaccurate  description?  and 
could  the  Revising  Barrister,  independently  of  evidence, 
legally  see  that  the  word  '^tenant"  designated  an 
occupying  tenant  at  an  annual  rent  of  60/.  under  sect. 
20,  and  that  that  was  what  was  meant  by  the  word 
"  tenant?"  Sect.  20  runs  thus  :  "  That  every  male  per- 
son of  full  age  and  not  subject  to  any  legal  incapacity, 
•  •  .  .  or  who  shall  occupy  as  tenant  any  lands  or 
tenements  for  which  he  shall  be  bond  fide  liable  to  a 
yearly  rent  of  not  less  than  60/.,  shall  be  entitled  to 
vote,  &c."  But  the  word  "tenant"  is  not  only  apph- 
cable  to  a  tenant  from  year  to  year,  or  for  years ;  it  has 
other  legal  significations,  and  may  be  understood  to 
mean  tenant  in  fee  or  for  life,  or  the  like.  The  section 
referred  to  is  the  only  place  in  that  act  where  the  word 
"  tenant'*  is  used,  and  the  Revising  Barrister  proposes 
to  add  to  this  three  additional  words,  giving  a  particular 
sense  to  the  word  out  of  the  many  which  it  possesses. 


V. 

Allison. 
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18G2.  But  occupation  is  clearly  the  test  of  quali6cation.  The 
^~^  statute,  creating  the  franchise  in  this  case,  gives  it  to 
him  **  who  shall  occupy  as  tenant/'  and  what  is  there 
in  this  word  **  tenant/'  standing  alone,  to  signify  ''  oc- 
cupier ?" 

[Byles,  J.  Formerly  it  was  common  to  describe  a 
qualification  as  **  land  as  tenant ''  or  "  land  as  occu- 
pier."] 

That  was  much  the  case  in  Hewitt  v.  Stephens  {a), 
where,  in  describing  an  occupier  at  50L  annual  rent, 
under  tlie  same  section  20,  the  third  column  had  been 
filled  up  with  the  words  **  50L  occupier."  That  is  the 
only  case  to  be  found  bearing  upon  this  question.  The 
Court  said  it  would  have  been  sufficient  with  the  words 
*'  farm  as  "  occupier ;  and  the  Barrister  was  pronounced 
wrong  in  expunging  the  name,  on  account  of  the  mis- 
description of  the  qualification,  and  in  not  having 
amended.  But  that  was  with  good  reason.  There  the 
Barrister  had  before  him  the  materials  of  amendment, 
to  enable  him  to  exercise  the  power  given  for  that 
purpose  by  section  40.  What  the  Barrister  ought  to  see 
to  is,  whether  there  is  enough  to  enable  him  to  identify 
the  voter,  whose  claim  is  put  forward.  Now,  it  is  con- 
tended that  there  is  not  here  sufficient  for  that  purpose. 
The  word  "  tenant "  in  the  qualification  column,  here 
does  not  point  to  an  occupation  as  tenant  at  50/.  a-year. 
The  "  60/."  inserted  in  Howitt  v.  Stephens  (ubi  sup.), 
distinguishes  that  from  this  case.  It  must  be  always 
remembered,  too,  that  this  list  is  the  list  made  out  by 
the  overseers  and  not  by  the  claimant  himself,  and  it 

(a)  Kea.  4  Gr.  183. 
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does  not  8«t  forth  of  what  or  where  he  is  the  tenant  or        1862. 
occupier.  ^^^ 

The  second  question  is,  had  the  Barrister  power  to  allison. 
amend  under  sect.  40  of  the  Registration  Act,  6  Vict. 
c.  18?  The  words  are,  "  That  the  Revising  Barrister 
shall  correct  any  mistake  .  .  .  and  shall  expunge  the 
name  of  every  person  whose  qualification,  as  stated  in 
any  list,  shall  be  insufficient  in  law,  ...  or  if  ^ny  per- 
son whose  name  is  included  in  any  such  list,  or  his  place 
of  abode,  or  the  nature  or  description  of  his  qualification, 
shall,  in  the  judgment  of  the  Revising  Barrister,  be  in* 
sufficiently  described  for  the  purpose  of  being  identified, 
such  Barrister  shall  expunge  the  name  of  every  such  per- 
son from  such  list,  unless  the  matter  or  matters,  so  omitted 
or  insufficiently  described,  be  supplied  to  the  satisfaction 
of  such  Barrister  before  he  shall  have  completed  the 
revision  of  such  list,  in  which  case  he  shall  then  and 
there  insert  the  same  in  such  list:  Provided  always, 
that  whether  any  person  shall  be  objected  to  or  not,  no 
evidence  shall  be  given  of  any  other  qualification  than 
that  which  is  described  in  the  list  of  voters,  or  claim  as 
the  case  may  be;  nor  shall  the  Barrister  be  at  liberty  to 
change  the  description  of  the  qualification  as  it  appears 
in  the  list,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same.*'  What  he  has  done 
here  is  plainly  beyond  the  powers  given  him  by  that 
section.  It  implies  that  there  must  be  something  on 
the  list  from  which  he  can  collect  with  certainty  what  was 
the  qualification  intended.     Here  there  was  nothing. 

T.  E.  Chitty  for  the  respondent.  In  answer  to 
what  has  been  urged  on  the  other  side,  it  is  submitted 
that  the  word  '^tenant"  is  a  word   not  meant  to  be 
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IH62.  read  by  the  Barrister  only,  and  is  not  to  be^construed 
BiRKs  ^^  ^^  >^  ^^^^  ^^^^  specially  demurred  to  for  want  of 
AllTson.  particularity.  The  Registration  Act  was  clearly  not 
intended  by  the  Legislature  solely  for  lawyers,  bat 
to  be  read  and  referred  to  by  plain  people  also.  Then 
what  is  the  common  meaning  of  the  word  ''tenant?' 
In  Webster's  Dictionary  it  is  defined  to  be  ''  a  person 
holding  land  or  other  real  estate  under  another;  one 
who  has  the  occupation  or  temporary  possession  of 
lands  or  tenements,  whose  title  is  in  another ;"  and  he 
goes  on  to  say  it  means  sometimes,  **  a  person  who  has 
possession  of  any  place."     He  cited  Thompson, 

'*  The  bear,  rough  tenant  of  thege  shades.*' 

Wherever  the  word  is  found  in  the  Reform  Act,  it  is 
used  by  itself  to  designate  a  person  occupying  at  a  60/. 
annual  rent.  It  therefore  implies  occupation.  The 
case  then  nearly  resembles  Howiit  v.  Stephens  {uhi  sup.)i 
which  is  an  authority  in  favour  of  the  respondent 
There  the  decision  of  the  Revising  Barrister,  disallowing 
the  claim,  was  overruled  by  this  Court  WUUams,  J., 
said,  "  We  all  agree  that  the  Revising  Barrister  was 
wrong  in  the  view  which  he  has  taken  of  this  case,  that 
the  objection  to  this  claim  was  unavailing,  and  that  the 
claim  ought  to  have  been  allowed.  The  Revising 
Barrister  appears,  from  the  terms  in  which  be  has 
stated  the  case,  to  have  relied  upon  the  early  part  of 
section  40  of  the  Registration  Act ;  he  appears  to  have 
expunged  the  name,  thinking  **  the  qualification,  as 
stated  in  the  list,  to  be  insufficient  in  law  to  entitle  " 
this  claimant  to  vote.  But  the  Revising  Barrister  was 
mistaken  in  his  conclusion,  that  the  list  described  a 
qualification  insufiicient  to  entitle  to  vote;  for  it  seems 
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to  me  these  words  point  at  a  qualification  under  the  1862. 
Chandos  clause  of  the  Reform  Act,  and  that  I  consider  birks 
to  be  well  described  in  this  list ;  and  I  am  bound  to  say      Ar,Tl^» 

*  ALLISON. 

that  I  think  it  would  be  very  mischievous  indeed  if  the 
Revising  Barristers  were  to  hold  claimants  of  this  de- 
scription of  qualification  to  be  bound  to  describe  it,  in 
the  terms  which  a  lawyer  would  use  in  describing  it ; 
and  I  think  it  is  enough  if  the  description  is  such  that 
a  man  of  common  sense  would  understand  it.  The 
statute  2  Will.  4,  c.  45,  Sched.  (H.),  No.  3,  shows  that 
the  Legislature  did  not  mean  to  go  further  than  to  re- 
quire so  much  to  be  placed  on  the  list,  as  would  enable 
an  objector  to  point  his  inquiries.  The  Court  there 
ordered  the  third  column  to  be  amended,  by  altering 
"60/.  occupier"  to  "  farm  as  occupier."  It  is,  besides, 
submitted  that  the  Revising  Barrister  has  exclusive 
power  to  determine  what  description  of  qualification  is 
sufficient,  there  being  no  test  furnished  by  law  for 
determining  whether  the  qualification  is  sufficiently  de- 
scribed for  the  purpose  of  identifying  it.  Woodj  ap- 
pellant, and  the  Overseers  of  Wiltesden^  respondents(a), 
where  it  was  held  to  be  a  question  of  fact  for  the 
determination  of  the  Revising  Barrister,  whether  the 
qualifying  property  was  sufficiently  described  for  the 
purpose  of  identifying  it,  and  this  Court  refused  to  re- 
view his  decision.  Further,  if  amendment  was  required, 
he  was,  by  6  Vict.  c.  18,  s.  40,  bound  to  make  it.  [He 
was  then  stopped  by  the  Court.] 

Erlb,  C.  J.  The  question  in  this  case  is,  whether 
the  Revising  Barrister  was  right  in  making  correct  the 
entry  on  the  register  relating  to  the  nature  of  the  quali- 

(a)  I  Lutw.  Reg,  Co*,  314. 
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18(>2.  fication  of  the  ckimant.  By  the  Reform  Act,  2  Will  4, 
BiRKs  c.  45,  s.  38,  the  claimant  is  reqm'red  to  state  on  his 
Aluson.  claim  the  nature  of  his  qualification,  that  is  to  say,  the 
class  of  voters  he  asserts  he  belongs  to,  and  also  the 
local  or  other  description  of  the  lands  or  tenements  ia 
respect  of  which  he  claims  to  vote.  In  this  case  the 
name  of  the  claimant  objected  to  was  on  the  register ; 
but  objection  was  made  that  the  nature  of  his  qualifica- 
tion was  not  sufficiently  described.  In  the  third  column 
under  the  head  ^*  nature  of  qualification,"  he  was  de- 
scribed as  '^  tenant;"  and  in  the  fourth  column,  in 
which  is  required  a  description  of  the  property,  there 
appeared  the  words  "  Newttead  Grange,^*  The  objec- 
tion was  founded  upon  sect.  20  of  the  Reform  Act, 
which  specifies,  in  its  earlier  part,  several  classes  of  qua- 
lifications for  county  voters,  viz.,  in  respect  of  freeholds 
or  of  any  other  tenure  for  the  unexpired  residue  of  terms 
for  sixty  years  of  a  certain  annual  value,  or  of  any 
term  for  twenty  years  of  a  certain  annual  value,  and  the 
whole  of  that  part  of  the  section  is  limited  in  terms  to 
persons  who  are  lessees  or  assignees;  and  then  the 
latter  part  of  the  section  runs  thus,  '^  any  person  who 
shall  occupy,  as  tenant^  any  lands  or  tenements  for 
which  he  shall  be  bona  fide  liable  to  a  yearly  rent  of  not 
less  than  50/."  So  that  there  is  but  one  class  of  voters 
described  as  "  tenant."  In  the  course  of  the  argument 
that  was  well  urged  by  Mr.  Chitty.  Is  it  then  suf- 
ficient to  write  ^'tenant"  only  in  the  qualification 
column  ?  The  voter  here  objected  to  is  so  described ; 
and  he  was  proved  to  belong,  in  fact,  to  the  class  of 
voters  indicated  as  tenants  in  the  section.  Does  it  suf- 
fice, then,  to  put  the  word  **  tenant"  in  the  third  column, 
without  specifying  that  he  claims  as  occupying  tenant 


XXVI.  VICTORIA.  617 

of  land  held  at  a  rent  of  not  less  than  601.  a  year?        1862. 
Now  the  purpose  of  the  Reform  Act  was  to  require  the        Birkb 
substance  of  his  claim  from  the  claimant,  but  not  to  cause  \   allIson. 
the  acquirement  of  the  right  to  vote  to  be  embarrassed  ^. 
by  forms ;  and  the  Revising  Barrister  is  to  take  as  the   ] 
meaning   of  the  parties   who  appear  before  him  that   ' 
which  can  be  fairly  collected  from  the  words  they  use.    ; 
Then  was  the  Revising  Barrister  warranted  in  under-    ^ 
standing  the  claimant  to  mean  to  designate  himself  as    , 
one  of  the  class  of  tenants  occupying  at  not  less  than 
SOL  annual  rent^  and  to  be  registered  as  such  ?    I  think 
what  the  Revising  Barrister  did  was  in  strict  accordance 
with  the  Statute  and  the  intention  of  the  Legislature. 
The  Registration  Act,  6  VicL  c.  18,  s.  40,  directs  the 
Revising  Barrister  to  correct  any  mistake  proved  to  have 
been  made ;  and  to  expunge  the  name  of  every  person 
whose  qualification  is  insufficiently  described  for  the  pur- 
pose of  being  identified ;  but  if  The  description  of  the  qua- 
lification is  such  as  reasonably  should  satisfy  him,  he  is 
empowered  by  the  same  section  to  complete  the  register 
in  point  of  form,  and  put  in  the  remainder  of  the  descrip- 
tion intended  by  the  claimant    The  Revising  Barrister 
being  here  of  opinion  that  the  word  "  tenant"  did  spe- 
cify the  class  of  voters  to  which  the  claimant  considered 
himself  to  belong,  under  sect.  40  of  the  Registration 
Act,  made  the  amendment,  and   I  think  he  made   it 
rightly,  and  in  compliance  with,  and  conformity  to,  the 
intention  of  the  statute.     If  it  was  necessary  we  might, 
I  should  think,  have  recourse  to  the  101st  section  of  the 
Registration  Act,  where  the  principle  and  intention  of 
the  statute  are  pointed  out:  for  it  is  enacted,  ''that  no 
misnomer  or  inaccurate  description  of  any  person,  place 
or  thing  named  or  described  in  any  schedule  to  this  act 
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1862.  annexed,  or  in  any  list  or  register  of  voters,  or  in  any 
B1HK8  notice  required  by  this  act,  shall  in  anywise  prevent  or 
Allison,  abridge  the  operation  of  this  act  with  respect  to  such 
person,  place  or  thing  :  provided  that  such  person,  place 
or  thing  shall  be  so  denominated  in  such  schedule,  list, 
register  or  notice,  as  to  be  commonly  understood.** 
The  decision  of  the  Revising  Barrister  is,  that  this  de- 
scription is  what  would  be  commonly  understood.  I 
think  there  is  great  force  in  the  argument,  that  these 
persons  would  class  themselves  in  common  parlance  as 
tenant  farmers ;  and  when  the  claim,  as  amended,  sets 
forth  **  farm  as  occupying  tenant,"  as  indicating  the 
class  of  voters  to  which  he  belongs,  that  is  such  a  de- 
scription as  would  be  commonly  understood  by  the  word 
**  tenant*"  The  case  of  Hawitt  v.  Stepheru^  in  this  Court, 
is  a  direct  authority  for  the  course  we  are  now  taking; 
and  if  ''  tenant*'  be  as  vague  a  description  as  occupier, 
it  is  more  clearly  within  the  statute,  because  it  is  used 
by  the  statute  to  designate  the  class  of  voters  to  which 
the  claimant  professes  to  belong.  Besides,  this  seems 
to  me  a  matter  within  the  discretion  of  the  Bevising 
Barrister,  according  to  Wood  v.  The  Overseers  of  Wil- 
lesden.  I  think,  therefore,  that  the  Revising  Barrister 
acted  according  to  law  in  making  the  amendment. 


Williams,  J.  I  am  entirely  of  the  same  opinion. 
As  to  the  objection  that  the  word  ^'tenant"  is  too  loose 
and  insufficient  as  a  description  of  qualification,  be- 
cause it  may  mean  tenant  in  fee  simple,  tenant  in  fee 
tail,  &c.  &c.,  it  is  completely  met  by  the  consideration 
that  the  statute  itself,  the  Reform  Act,  uses  the  word 
'' tenant"  clearly  in  the  sense  of  a  lessee  for  years  having 
a  landlord.    Strictly  speaking,  this  statement  of  the  qua- 


XXVI.  VrCTORlA.  619 

lification  as  it  stands  under  the  word  ''tenant"  has  one        1862. 


omission^  viz.  that  it  does  not  state  that  the  claimant  is  birks 
an  occupying  tenant ;  and  yet  under  the  act  he  has  no  allIson. 
qualification  to  vote  unless  he  is  not  only  tenant,  but 
occupying  tenant.  Therefore  I  agree  with  Mr.  Welsby^ 
that  the  objection  is  perfectly  true,  that  the  description 
omits  that  which  is  essential  to  constitute  a  complete 
description  of  the  qualiGcation;  but  then  the  answer  to 
that  is  found  in  Sched.  (H.),  No.  3,  of  the  Reform  Act, 
which  gives  types,  as  it  were,  of  what  would  be  con- 
sidered sufficient  compliances  with  the  statute  in  filling 
up  the  columns  of  forms,  and  example  given  there, 
under  this  very  head  of  qualification,  is  ''  fifty  acres  of 
land  as  occupier."  Now,  that  clearly  omits  something 
that  is  essential  to  a  complete  description ;  for  it  does 
not  state  that  he  occupies  as  a  tenant.  So  in  the  ex- 
ample standing  immediately  above  it,  'Mease  of  ware- 
house for  years."  There  an  essential  incident  is  wholly 
omitted ;  for  it  is  not  because  he  has  a  lease  for  years 
that  a  man  is  entitled  to  vote,  but  it  must  be  a  lease  for 
years  where  the  annual  value  amounts  at  least  to  10/., 
and  this  condition  is  as  essential  to  that  qualification,  as 
the  condition  of  occupancy  is  to  this  case,  the  omission 
of  which  no  doubt  omits  all ;  and  so  the  omission  of 
tenant  putting  in  "  occupier,"  would  be  incomplete,  be- 
cause he  might  be  occupying  as  a  disseisor  or  tres- 
passer. But  in  fact  there  is  enough  shown  in  any  of 
these  cases  to  enable  any  one  to  know  what  qualifica- 
tion is  meant;  and  it  is  sufficient  if  it  be  such  that  the 
Revising  Barrister  can  recognize  in  it  what  is  the  quali- 
fication intended ;  and  I  apprehend  that,  whether  ob- 
jected to  or  not,  the  Revising  Barrister,  under  the  40th 
section  of  the  Registration  Act,  had  the  duty  imposed 
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1862.       on  him  to  correct  any  erroneous  description  as  far  as  the 
BiRKs        materials  afforded  bim  allow,  before  he  signs  the  Ibt 
Aluson.      I  should  have  had  no  hesitation,  had  I  been  in  the  Re- 
vising Barrister's  place,  to  do  what  be  has  done  in  this 
case,  correct  the  description  into  **  farm  as  occupying 
tenant." 

Byles,  J.  I  am  of  the  same  opinion,  and  I  cannot 
entertain  a  doubt  that  the  Revising  Barrister  has  done 
perfectly  right  in  altering  the  list  as  he  has  done,  though 
probably  the  description  was  sufficient  as  it  stood  origi- 
nally. It  is  a  well-established  rule  for  the  constructioa 
of  statutes,  that  they  are  to  be  expounded,  unless  some- 
thing is  found  in  the  context  to  the  contrary,  by  taking 
the  words  used  in  their  ordinary  and  popular  sense. 
This  act  of  Parliament,  the  Reform  Act,  was  intended 
for  the  enfranchisement  of  large  numbers,  and  to  it 
especially  must  the  mode  of  construction  referred  to  be 
applied,  where  all  manner  of  persons,  literate  or  illiterate, 
are  to  be  allowed  to  describe  the  nature  of  their  claims 
to  qualifications  to  vote.  Now  the  claimant  is  here 
called  ''  tenant,"  and  surely  in  the  ordinary  and  popular 
sense,  that  means  one  occupying  land  at  a  rent.  That 
is  the  meaning  when  a  gentleman  and  his  tenants  are 
spoken  of.  Mr.  Chitty's  quotation,  from  Webster  $ 
Dictionary,  struck  me  as  very  apt  where  that  author 
gives  as  the  legitimate  meaning  of  ''  tenant,"  a  person 
who  has  the  occupation  or  temporary  possession  of 
lands,  the  title  to  which  is  in  another  person.  Accord- 
ing to  that  definition,  what  the  claimant  must  be  taken 
here  to  say  is: — "  I  claim  as  having  the  occupation  or 
temporary  possession  of  lands,  the  title  to  which  is  in 
another  person ;"  which  is  the  same  as  saying,  "  I  claim 
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as  occupier/'  which  has  been  held  to  be  sufEcient;  and        1862. 
the  word  "  tenant  "  is  used  in  this  very  sense  in  sec-        Birks 
tion  20  of  the  Reform  Act.    Though  I  am  disposed  to      Allison. 
think  the  description  was  at  first  sufficient^  the  amend- 
ment puts  it  beyond  all  doubt. 

Keating^  J.  I  also  am  of  opinion  that  the  Revising 
Barrister  was  quite  right  in  this  case.  The  object  of 
the  statutes  referred  to,  was  to  make  particular  pro- 
visions for  enabling  any  one  to  inquire  whether  his 
neighbour  really  had  the  qualification  which  he  put 
forward  as  entitling  him  to  the  franchise.  Now,  could 
any  neighbour  of  this  claimant  have  doubted  for  one 
moment,  what  it  was  in  respect  of  which  he  claimed  to 
vote,  when  he  described  himself  as  **  tenant?"  I  should 
say  certainly  not,  and  am  therefore  not  surprised  that 
the  Revising  Barrister  has  found  as  a  fact,  that  this 
description  *^  tenant,"  was  commonly  understood  to 
mean  tenant  occupying  at  a  rent.  Nobody,  I  think, 
can  doubt  that  to  be  the  meaning  of  the  word.  .  Then 
as  to  the  description,  if  any  amendment  was  required, 
in  my  opinion  the  Barrister  was  quite  authorized  by  the 
act  of  Parliament  to  make  such  an  amendment,  and  I 
quite  agree  in  the  correctness  of  that  which  he  has 
made. 

Judgment  for  the  respondent  with  costs. 
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1862. 


Samuel,  Appellant ;    Hitchmough,  Respondent. 

Nov.  IS. 

IntheiMrith  A '^  ^  Court  lield  before  the  Revising  Barrister,  duly 
liiti  calied'die  appointed  to  revise  the  list  of  voters  in  the  election 

LU^'or  New  ^^  members  for  the  borough  of  Bedford,  in  the  county 
Lilv'^md"*"  ^^  Bedford,  William  Samuel  objected  to  the  name  of 
^!t?r?^of  -^^^"^  Hitchmough  being  retained  on  the  Ten  Pound  or 

voters  for  the     New  Qualification  List  of  Voters  for  the  borough  otBed- 

borough  were  ** 

usually  made    ford.     Notice  of  objection  was  proved  to  have  been 

out    Anob-  .         •*    . 

jector, who  wat  duly  served,  which  notice  was  in  the  form  following: — 

on  the  "Ten 

Pound  or  New 

List,"  de-  "  No.  1 1. — Form  of  Notice  of  Objection  to  be  given 

scribed  himself  .     -^     ^.        »•     ^    .  ^ 

as  <'  on  the  list  ^o  Parties  oyected  to. 

of  voters  for 

the  narish  of       "  To  Mr.  AdAM  HitCHMOUGH, — 
SLP.i—HM,  ' 

the  notice  was       *'  I  hereby  give  you  notice  that  I  object  to  your  name 

good,  comply- 

ing  literally       being  retained  on  the  list  of  persons  entitled  to  vote  in 

No.  11,  Sched.  the  election  of  members  for  the  borough  of  Bedford. 

c.^lM.^^'''       "  Dated  this  23rd  day  of  August,  in  the  year  1862. 

(Signed)        "  Wm.  Samuel, 

"  Of  Water  Lane,  St.  Paul,  Bedford, 

on  the  list  of  voters  for  the  parish  of 

St.  Paul:' 

It  appeared  that  there  were  two  lists  made  out  for  the 

parish  of  St,  Paul,  namely,  the  Ten  Pound  or  New 

Qualification  List  and  the  Reserved  Right  List.     The 

Revising  Barristi^r  decided  that  the  vote  of  the  said 

Adam  Hitchmough  was  bad ;  but  it  was  objected  on 

behalf  of  the  said  Adam  Hitchmough  that  the  notice 

of  objection  was  bad,  inasmuch  as  the  said   William 

Samuel  stated  himself  to  be  in  the  notice  ''  on  the  list 

of  voters  for  the  parish  of  St.  Paul ; "   whereas,  he 


XXVI.  VICTORIA.  523 

should  have  stated  himself  to  be  on  the  Ten  Pound  or        1862. 
New  Qualification  List  of  Voters  for  the  said  parish.  samuel 

The  Revising  Barrister  held  the  notice  to  be  bad,  and  hitchmouoh 
retained  the  name  on  the  list. 

The  Revising  Barrister  was  then  applied  to  on  the 
part  of  the  said  William  Samuel,  to  amend  the  notice 
by  adding  thereto  the  list  of  voters  on  which  his  name 
appeared. 

The  Revising  Barrister  held  that,  under  the  101st 
section  to  which  he  was  referred,  he  had  no  power  to 
do  so. 

If  the  Court  shall  be  of  opinion  that  the  notice  of 
objection  was  sufficient  in  stating  that  William  Samuel 
(the  objector)  was  on  the  list  of  voters  for  the  parish  of 
8t.  Paul,  in  the  borough  of  Bedford;  or  if  the  Court 
consider  the  Revising  Barrister  had  power  to  amend  (a) 
the  said  notice  by  adding  thereto  that  the  said  William 
Samuel  was  on  the  Ten  Pound  or  New  Qualification 
List  of  Voters  for  the  said  parish  of  St.  JPaul,  the  name 
of  the  said  Adam  Hitchmough  is  to  be  expunged  from  the 
list ;  or  if  the  Court  shall  be  of  opinion  that  the  notice 
of  objection  was  bad  for  the  reason  assigned,  and  that 
the  Revising  Barrister  had  not  power  to  amend  the 
same,  the  name  of  the  said  Adam  Hitchmough  is  to  be 
retained  on  the  list. 

The  cases  of  several  other  persons  whose  votes  had 
been  objected  to  by  the  said  William  Samuel  were  con- 
solidated with  the  above  case* 

Chant  for  the  appellant.  The  notice  of  objection  is 
good.  It  gives  the  information  required  of  the  objector. 
The  statute  6  Viot.  c.  18,  s.  17 :  ^'  Every  person  so  ob- 

(o)  This  point  was  not  insisted  on  in  argument. 
VOL.  I.      K.O.  T  T 
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1862.  jecting  shall  .  .  .  give  or  cause  to  be  left  at  the 
^  Samubi.  place  of  abode  of  the  person  objected  to,  as  stated  in 
HiTCHMouGB.  ^^^  ®^'^  ''^^'  ^  notice  according  to  the  form  numbered 
11  in  the  Schedule  (B.),  and  every. notice  of  objection 
shall  be  signed  by  the  person  objecting/'  Form  No. 
1 1  gives  the  description  of  the  objector  thus :  ''  (Signed) 
A.B.ot  [place  of  abode]  on  the  list  of  voters  for  the 
parish/'  The  act  of  Parliament  has  therefore  been 
literally  complied  with.  There  is  nothing  in  that  form 
requiring  the  objector  to  specify  in  which  of  the  parish 
list  of  voters,  should  there  be  several,  bis  name  is  to  be 
found.  It  is  remarkable,  that,  in  a  note  to  the  form 
numbered  10  in  the  same  Scliedule  (B«),  the  form  of 
notice  to  be  given  to  the  overseers  are  these  directions : 
"  If  more  than  one  list  of  voters,  the  notice  of  objection 
should  specify  the  list  to  which  the  objection  refers." 
But  it  has  been  held  that  this  note,  not  being  added  to 
No.  11,  does  not  in  any  way  apply  to  it  (Wansejf  ^  Per- 
kins,  Quigley*s  Ca$e)  (a);  and  that,  therefoie,  the  notice 
of  objection  to  the  overseers  need  not  specify  the  Hst  to 
which  the  objection  refers,  neidier  need  the  notice  given 
to  the  party  objected  to.  Possibly  the  case  of  Edsworik 
V.  Farrer{b)  may  be  relied  on  by  the  respondent,  but 
that  case  is  clearly  distinguishable  from  this.  It  appears 
from  that  case  that  in  the  borough  of  Laneasier  the 
register  was  composed  of  four  separate  lists  of  names, 
comprising  one  list  for  each  of  three  townships,  made 
out  by  the  respective  overseers,  and  a  Kst  of  freemen 
made  out  by  the  town  clerk.  A  notice  of  objection 
describing  the  objector,  who  was  on  the  list  of  freeaaen, 
as  being  ''  on  the  list  of  voters  for  the  borough  of  Latt* 

(a)  1  Lutw.  235  ;  S.  C„  7  Man,  ^  Or.  127. 

(b)  I  Lutw.  617 ;  S.  C,  non.  Eid^orth  ▼.  Farrer,  4  C.  B.  9. 
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carter,**  was  beld  iiiBu65cient     In  that  case  Uie  notice        1862. 
did  noty  as  the  present  notice  does,  follow  the  form       samuel 
given  by  the  statute,  but  left  it  quite  uncertain  whether  hitch^ouoh. 
the  objector's  name  was  on  the  lists  of  parish  voters  or 
on  the  list  of  freemen. 

A.  K.  Stephenson  for  the  respondent.  The  descrip- 
tion given  of  himself  by  the  objector  is  insufficient. 
There  is  no  such  thing  as  being  on  the  list  of  voters  for 
the  parish  of  St.  Paul,  Bedford.  There  are  two  lists, 
and  the  objector  was  bound  to  set  forth  that  he  was 
on  the  Ten  Pound  List  or  New  Qualification  List. 
There  is  no  one  list  called  the  list  of  the  parish  of  St. 
Paul.  The  description  given  in  the  notice  leaves  it 
uncertain  on  which  of  the  two  lists  the  objector's  name 
is.  Such  ambiguity  defeats  the  object  of  the  notice, 
which  is  to  put  the  person  objected  to  in  possession  of 
all  the  information  he  needs  for  identifying  the  party 
objecting.  And  though  it  is  said  the  form  of  the  statute 
is  followed^  Tudbally.  The  Town  Clerk  of  Bristol  {a), 
shows  that  the  form  given  by  the  statute  is  to  be  adapted 
to  each  case,  and  need  not  be  followed  verbatim. 

[Williams,  J.  That  was  a  very  different  case.  The 
description  of  the  objector  in  the  notice  in  that  case 
was  not  consistent  with  the  fact.  The  objector  was 
described  as  *^  on  the  list  of  voters  for  the  parish  of 
CUfton,*  whereas  his  name  was  not  on  that  list,  being 
only  on  the  alphabetical  list  of  the  freemen  of  the  city 
of  Bristol,  in  which  he  was  stated  to  be  **  of  the  parish 
of  Clifion."] 

(a)  1  Lutw.7;  S.  C,  5  M.  Jf  O.  8. 
T  T  2 
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1862.  Tindal,  C.  3.,  is  reported  as  saying,  '^This  appears 

Samuel  to  me  to  be  the  case  of  a  luisdescriptiony  in  which  the 
HiTCHMouoH.  P^^y  objecting  has  followed  the  form  given  in  the  act 
much  closer  than  he  need  have  done*  •  .  •  We  cannot 
hold  such  a  notice  of  objection  sufficient,  as,  where  the 
lists  of  voters  are  numerous,  it  would  throw  greater  diffi- 
culty upon  the  claimant  in  searching  for  the  objector 
than  the  act  intended  to  impose."  It  is  necessary  to 
give  to  the  party  objected  to,  notice  of  the  objector's 
qualification,  in  order  that  it  may  be  seen  that  he  has  a 
right  to  object.  It  is  submitted  that  Edswarth  v.  Farrer 
(ubi  sup.)  is  strongly  in  favour  of  the  respondent 

[Williams,  J.  There  the  party  objected  to  would 
necessarily  be  put  to  greater  difficulty,  and  would  be  in 
doubt  whether  he  should  go  to  search  for  the  objector's 
name  on  the  church  doors  or  in  the  town  clerk's  office.] 

Yet  the  description  in  Edswarth  v.  Farrer  was  true,  for 
the  objector  being  one  of  the  freemen,  was,  in  fact,  on 
the  list  of  voters  for  the  borough ;  yet  the  notice  was 
held  bad  for  incorrectness  of  description*  Here  there 
is  not  a  single  list,  but  two  lists  for  the  parish. 

[Byles,  J«  The  two  together  make,  in  fact,  one  list 
of  voters.] 

Yet  they  cannot  be  treated  as  one.  Section  13  of  6 
VicL  c.  18,  provides  there  shall  be  lists -for  the  parish, 
but  sects.  14  and  16,  one  list  of  the  freemen.  Form 
No.  11  is  applicable  to  only  one  of  the  instances,  and 
must  therefore  be  modified  in  form  to  suit  different 
cases. 
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Orant  was  not  heard  in  reply.  1862. 


Samuel 

V. 


Eblb,  C.  J.  I  am  of  opinion  that  the  Revising  Barris-  hitchmough. 
ter  was  wrong.  The  question  is,  whether  the  objector  has 
given  sufficient  notice,  as  required  by  the  6  Vict,  c.  18, 
s.  17  ?  It  appears  that  he  has  given  notice  in  the  words 
of  the  statute,  and  in  the  form  required  by  the  statute, 
which  he  has  signed  with  his  name  and  place  of  abode, 
and  he  is  described  as  being  on  the  list  of  voters  for  the 
parish  of  St.  PauL  These  are  the  requirements  of 
form  No.  11,  in  Schedule  (B.)  of  the  statute.  He  has 
thus  complied  to  the  letter  with  the  terms  of  the  statute. 
That  there  are  two  lists  of  voters,  namely,  the  Ten 
Pound  List  or  New  Qualification  List  and  the  Reserved 
Right  List,  and  that,  in  consequence,  some  inconve- 
nience would  be  likely  to  arise  to  those  objected  to  from 
having  to  search  the  two  lists, — are  not  considerations 
sufficient  to  cause  me  to  hold  this  notice  to  be  bad. 
It  seems  to  me  tbe  utmost  hardship  that  can  be  made 
out  is,  that  two  parallel  lists  being  put  up  in  the  usual 
place  of  publication,  the  party  searching  must  look 
through  both  tbe  lists,  and  if  the  objector's  name  is  on 
one  of  them,  he  has  a  right  to  be  an  objector.  This 
would  probably  be  but  the  work  of  a  few  seconds — 
possibly  only  requiring  an  inspection  of  the  names  be- 
ginning with  the  letter  S.  But  the  case  of  EdswortA  v. 
Fearer  has  been  much  pressed  upon  us  in  the  ai^ument. 
There  the  objector,  being  on  the  list  of  freemen  for  the 
borough  of  Lancaster,  in  bis  objection  described  himself 
as  being  on  the  list  of  voters  for  the  borough  of  Lan- 
caster; and  the  Court,  yielding  to  the  argument  of 
inconvenience,  which  it  was  urged  would  arise  from  the 
objector's  not  stating  upon  which  list,  out  of  four  dif-* 
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1862.       ferent  lists,  bis  name  appeared,  said, — ^  If  the  example 
Samuel       g'^^n  iQ  the  form  docs  not  apply,  it  is  the  duty  of  the 
^*  objector  to  see  what  equivalent  information  be  can 

afford.  Here  the  notice  of  objection  states  the  name 
and  place  of  abode  of  the  objector,  and  then  adds,  *  on 
the  list  of  voters  for  the  borough  of  Lancaster  J  Now, 
in  one  sense,  aU  the  lists  constitute  the  list  fur  the 
borough,  and  the  notice,  therefore,  is  by  no  means  so 
precise  as  the  statute  requires  it  to  be,  and  is  not  cal- 
culated to  afford  that  information  to  the  party  objected 
to  which  it  was  intended  should  be  supplied/'  It  is 
not  necessary  for  me  to  say  more  than  that  in  that 
case  the  objector  did  not  comply  with  the  requisitions 
of  the  statute.  Here,  he  did  put  his  name  and  describe 
himself  as  on  the  list  for  a  parish  in  the  borough, 
fiince  the  decision  of  that  case,  it  probably  would  not 
be  safe  for  one,  a  freeman  voter  of  a  borough,  to  object, 
without  stating  that  he  was  on  the  list  of  freemen  of 
the  borough.  If  he  were  a  freeman,  his  description 
would  not  be  correct  unless  he  described  himself  as  a 
freeman,  but  as  he  claims  to  be  on  the  list  of  voters  in 
respect  of  a  parish  qualification,  it  is  suflScient  if  he 
states  in  his  notice  for  what  parish  he  is  on  the  list  of 
voters ;  and  it  is  enough  to  say  he  is  on  the  list,  even 
though  there  be  two  lists  made  out  by  the  overseers. 

Williams,  J.  I  am  of  the  same  opinion.  Although 
it  is  quite  true  that  the  17th  sect,  of  the  6  Vict.  c.  18, 
does  not  say  that  the  person  who  makes  the  objection 
is  to  state  on  what  list  his  name  appears,  yet  he  must 
take  care  that  he  does  not  mislead  the  person  objected 
to  by  a  false  representation.  Further,  he  must  not  leave 
it  doubtful  whether  he  is  a  freeman,  or  upon  the  parish 
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list.     It  muBt  be  admitted   that  Edsworth  v.  Farrer        1862. 

establishes  so  much ;  but  to  my  mind  no  more.     Here       samubl 

the  objector's  name  is  on  the  parochial  list,  which  is  ^^^  niouGii 

stated  in  the  objection,  it  does  not  therefore  put  the 

person  objected  to,  to  search  the  freemen's  list.    He  has 

only  to  run  his  eyes  over  the  names  beginning  with  the 

letter  S.  in  the  parochial  lists ;  and  although  it  appears 

there  were  two  in  this  case,  both  in  common  course 

were  upon  the  same  parish  church  doors,  so  that  he 

might  easily  ascertain  if  the  objector's  name  were  in 

one  of  them.     I  find,  then,  that  the  description  of  the 

objector  as  being  upon  the  list  of  voters  for  the  parish  of 

8t.  Paul  is  a  true  one,  and  the  notice  in  all  respects  in 

compliance  with  the  act  of  Parliament.      It  does  not 

appear  to  me  that  the  notice  is  bad  for  not  specifying 

in  which  of  the  two  subdivisions  of  the  list  the  name  is 

to  be  found. 

Btles,  J.  I  am  of  the  same  opinion.  The  appro- 
priate form  for  this  case  is,  No.  11  in  Schedule  (B.)  of 
the  statute,  which  is  as  follows : — '^  A.  B.  of  [place 
ofabode]f  on  the  list  of  voters  for  the  parish  of,"  so 
that  the  description  which  the  objector  has  used  is  in 
the  very  words  of  the  statute,  which  was  not  the  case  in 
Edsworth  v.  Farrer.  But  it  is  urged,  there  are  several 
lists  for  the  parish  of  St.  Paul  The  difference  is  more 
apparent  than  real.  It  is  true  they  are  different  lists 
for  some  purposes,  they  are  on  different  pieces  of  paper. 
They  have  different  alphabetical  arrangements,  and  dif- 
ferent qualifications,  but  for  the  main  purpose  they  only 
constitute  one  list,  for  when  the  list  of  voters  for  the 
parish  is  made  up  they  will  be  amalgamated  in  form  as 
they  are  in  substance. 
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1862.  Edswcrth  v.  Farrer,  at  first  sight,  seems  to  be  a  very 

Samuu.  strong  decision  upon  the  points  in  this  case.  I  do  not 
HiTCBMouoB.  <loubt  that  it  was  correctly  decided ;  but  on  looking  into 
it  there  will  be  found  much  to  distinguish  it  from  this. 
The  objectors  there  did  not  follow  the  words  of  the 
statute,  as  has  been  done  in  this  case,  but  described 
himself  as  being  on  the  liet  of  voters  for  the  borough  of 
Lancaster.  That  description  contained  much  latent 
ambiguity.  There  might  have  been  twenty  parishes, 
and  the  persons  objected  to  would  have  had  to  search 
all  those  parish  lists,  as  well  as  that  prepared  by  the  town 
clerk.  Here  the  objector  having  followed  the  form  pre- 
scribed by  the  statute,  I  think  his  notice  was  good,  and 
therefore  the  decision  of  the  Revising  Barrister  must  be 
reversed. 

Kbatino,  J.  I  am  of  the  same  opinion.  I  think 
that  Edsworth  v.  Farrer  has  been  clearly  distinguished 
from  the  present  case. 

Decision  reversed. 
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1862. 


Trotter,  Appellant ;  Trevor,  Respondent. 

m#"  ^^^'  ^^' 

JIM  A  TTHEW  SHA  W,  whose  name  was  on  the  list  a.  was  on  the 

of  voters  for  the  borough  in  respect  of  property  occupied  for  a  borough. 

in  the  township  of  Northallerton,  was  duly  objected  to,  been  a  deati- 

and  it  was  there  proved  that  his  qualification  as  a  voter  [S^toS  hi^**' 

for  the  borough  was  good,  if  he  was  not  disqualified  by  o^*th!e*di!tricr 

the  provisions  of  the  36th  section  of  the  Reform  Act,  ^'*^?  *r*]^« 

'^  '  montha  before 

2  Will.  4,  c.  46,  which  is  as  follows :—  the  claim  to 

vote.    A.  had 

*^  Be  it  enacted,  that  no  person  shall  be  entitled  to  be  been  called  on 

to  contribute  to 
registered  in  any  year  as  a  voter  in  the  election  of  a  hia  father*a 

*  maintenancei 

member  or  members  to  serve  in  any  future  Parh'ament  and  had  en- 
for  any  city  or  borough  who  shall  within  twelve  calen-  CS  had  paiid 
dar  months  next  previous  to  the  last  day  of  July  in  such  f^^  ^^^  ^. 
year  have  received  parochial  relief  or  other  alms,  which  waa^h^yCTr 
by  the  law  of  Parliament  now  disqualify  from  voting  in  aefri^'^JJi^Jh^ 
the  election  of  members  to  serve  in  Parliament."  expenae  of  the 

father'a  aup- 

The  facts  of  the  case  were  these: — From  the  31st  port,  and  the 

residue  waa 

July,  1861,  to  the  31st  July,  1862,  Matthew  Shaw  was  paid  in  the 

usual  manner 

resident  within  the  township  of  Northallerton^     In  No^  out  of  the  com- 

_        ,-,^,    t./.i        «'         I  11        ji-  J  mon  funds  of 

vember,  1861,  hm  father,  bemg  then  old  and  destitute  and  the  union.    It 
unable  to  work,  and  being  chargeable  as  a  pauper  to  that^.  waa^ 
the  common  fund  of  the  Northallerton  Union,  applied  Jribute  Tiarger 
for  relief  to  the  board  of  guardians  of  the  said  union,  j^^in  uTthe' 
and  received  an  order  from  them  to  go  into  the  North-  j^®^^^' 
allerton  workliouse.     He  accordingly  became  an  inmate  y^^^'Jg^^  jg** 
of  the  said  workhouse  for  six  weeks.     Whilst  he  was  in  of  2  ^tf.  4, 

c.  45y  as  hav- 

the  said  workhouse,  his  son,  Matthew  Shaw,  the  voter,  "g  ^^^7^,.  , 

parochial  relief 
upon  the  request  of  the  relieving  officer  of  the  said  or  other  alms. 

union,  came  to  a  meeting  of  the  board  of  guardians,  and 

was  then  told  by  the  board  of  guardians,  that  if  he  did 
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1862.  not  pay  something  towards  the  maintenance  of  his 
TaoTTER  father,  he,  the  said  Matthew  Shaw,  would  be  summoned 
Trevor,  hefore  the  Justices  in  petty  sessions,  to  show  cause  why 
he  should  not  be  ordered  to  maintain  his  father.  As  a 
matter  of  practice,  the  guardians  instruct  the  proper 
officer  to  summon  before  the  Justices  in  petty  sessions 
any  person  liable  to  contribute  to  the  maintenance  of  a 
pauper  within  the  district  of  the  union.  Matthew  Shaw 
thereupon  made  an  offer  to  pay  Is.  6d.  weekly  towards 
the  maintenance  of  his  father  whilst  he  continued  in  the 
workhouse,  and  the  guardians  accepted  the  offer.  Mat- 
thew Shaw  accordingly  paid  the  sum  of  U.  6d.  for  several 
weeks,  whilst  his  father  was  in  the  workhouse;  but 
this  sum  was  insufficient  to  defray  the  expense  of  his 
father's  maintenance,  and  the  residue  of  the  expense 
was  paid  in  the  usual  manner  out  of  the  common  fund 
of  the  union.  No  order  was  made  by  the  Justices  re- 
quiring Matthew  Shaw  to  contribute  to  the  maintenance 
of  his  father,  nor  was  it  proved  that  Matthew  Shaw  was 
able  to  contribute  thereto  beyond  the  said  weekly  sum 
of  1*.  6d. 

On  behalf  of  the  objector  the  following  statutes, 
43  Eliz.  c.  2,  s.  7 ;  69  Geo.  3,  c.  12,  s.  26 ;  5  Geo.  4, 
c.  83,  8.  3;  and  4  &  6  Will.  4,  c.  76,  s.  66,  were  cited; 
and  also  Rogers  on  the  Law  and  Practice  of  Election 
Committees  (a) ;  and  it  was  argued  that  Matthew  Shaw 
was,  under  the  circumstances,  legally  bound  to  main- 
tain his  father ;  and  that  the  father  having  received  pa- 
rochial assistance  during  the  twelve  months  preceding 
the  31st  July,  1862,  Matthew  Shaw  was  disqualified 
as  a  voter  for  the  borough. 

On  the  other  side  it  was  argued,  that  Matthew  Shaw 

'  -'^  'Paare  169,  ei  teq.i  5t\i  edition. 
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was  not  disqualified  by  the  provisions  of  the  36th  sec-        1862. 
tion  of  the  Reform  Act.     In  this  the  Revising  Barrister      trottek 
concurredi  and  he  accordingly  kept  the  name  of  Mat*       trevor. 
thew  Shaw  on  the  list  of  voters  settled  by  him,  subject 
to  the  opinion  of  the  Court  of  Common  Pleas  on  this 
case.    The  Revising   Barrister  named    William  Dale 
Trotter  to  be  the  appellant,  and  Thomas  Tudor  Trevor 
to  be  the  respondent. 

If  the  Court  should  be  of  opinion  that,  under  the 
circumstances  stated,  Matthew  Shaw  was  disqualified 
as  a  voter  for  the  borough  of  Northallerton,  the  name 
of  Matthew  Shaw  is  to  be  expunged  from  the  list  of 
voters. 

If  the  Court  should  be  of  opinion  that  Matthew  Shaw 
was  not  so  disqualified,  his  name  is  to  stand  in  the  list 
of  voters  as  settled  by  the  Revising  Barrister. 

Manistjf  for  the  appellant. 

T.  E.  Chitty  {MelHsh,  Q.  C,  with  him)  for  the  re- 
spondent. 

This  case  was  not  argued,  as 

Erle,  C.  J.,  said,  we  (a)  are  clearly  of  opinion,  upon 
reading  this  case,  that  the  decision  of  the  Revising  Bar- 
rister was  correct. 

Decision  affirmed. 

(a)  Erie,  C.  J.,  Williams,  Byles  and  Keating,  JJ. 
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1862. 

Trotter,  Appellant ;  Walker,  Respondent. 
Hallam's  Case. 

Trotter,  Appellant ;  Walker,  Respondent. 
Aylan's  Case. 

Sedgwick,  Appellant ;  Trevor,  Respondent. 

Notices  of  ob-   rPHESE  were  appeals  on  cases  stated  by  the  Revising 

jection  signed      X 

by  an  objector  Barrister,  for  the  North  Riding  of  the  county  of 

with  his  usosl 

signature.    In    York* 

one  case,  his 

surname  was  HALLAM  S    CASE. 

legible;  In  In   this  case,  Leonard  Sedgwick  duly  objected   to 

wUkv'.Trwor,  Alfred  Hallam,  whose  name  was  in  the  list  of  voters 

V.%^)'iht       ^^^  ^^®  township  of  Middlesborough.     To  prove  due 

Smc  of  abode   *^*"^'^®  ^^  *  notice  of  objection  on  the  voter,  a  duplicate 

wSlf"il"^"^^  notice  duly  stamped  as  of  due  date  by  the  Post  Office, 

legible.   No      ^as  put  in  evidence.    Thereupon,  on  behalf  of  the  voter, 

son  could;  by     the  notice  served  upon  him  through  the  post  office  and 

ordinary  dih-  .  *  f     t      .. 

gence,  without  marked  With  the  same  stamp  as  the  duplicate,  was  pro- 

the  register,      duced ;  and  the  Revising  Barrister  found  that  it  was 

reasonable        the  notice  of  objection  sent  by  the  objector,  and  that  it 

conclusion  as  j  •         ic  •      ^  .• 

to  who  the        ^^^  served  m  sufficient  time. 

— flVw'Sat"  "^^^  ^^^^  notice  purported  to  be  in  the  statutory  form 

of^the^oScM^  ^"^  ^^®  ^^  ®''  respects  sufficient,  save  as  follows  : — In 

if  Ae^bVect  of  ^^  p'^ce  where  the  name  of  the  objector  is  appointed 

*'*^!***'l?'^''  to  be  written  the  said  notice  bore  a  written  signature, 

c  18, 8. 7)  was  o  » 

merely  authen-  under  which  there  were,  partly  in  print  and  partly  in 

tication  of  the  .,,.., 

notices.   But    legible  wnting  thepe  words : — ''  [  Place  of  abode]  Fencote 

was  that  the  Hall,  BedaU,  on  the  register  of  voters  for  the  parish  of 
party  receiving 

the  notice  should  be  informed  who  the  objector  was,  they  were  still  sufficient,  as  only  a 
due  degree  of  care  was  required  for  the  purpose,  and  the  Court  could  not  say  (on  the  case 
as  found)  that  such  had  not  been  used.  QuarCf  whether  the  notices  would  be  sufficient  ia 
cases  of  utter  illegibility,  or  total  absence,  of  signature,  or  of  an  objector's  inability  to 
write  his  name  7 


XXVI.  VICTORIA.  635 

Kirby  JFleetkam'*  The  said  signature  consisted  of  two  1862. 
parts,  the  first  purporting  to  designate  the  first  or  chris-  trotter 
tian  name  of  the  objector,  and  the  second  his  surname.  ^  ^^^^ 
The  first  part  the  Revising  Barrister  held  to  be  legible,  Haiiam's  Case, 
as  ^^ Leonard;**  the  second  part  he  held  to  be  wholly 
illegible,  that  is  to  say,  that  an  ordinary  person  un- 
acquainted with  the  signature  could  not,  by  perusing  it 
with  ordinary  diligence  and  skill,  arrive  at  any  reason- 
able conclusion,  what  name  the  second  part  thereof  was 
intended  to  designate.  In  the  register  of  voters  for 
Kirby  Fleetham,  which  contains  thirty-three  names, 
there  was  the  following  entry : — "  Sedgwick,  Leonard^ 
M.A.,  Fencote  ^aU— freehold  house  and  land — the 
Hall.*'  Fencote  Hall  was  not  assigned  as  a  place  of 
abode  to  any  other  voter  in  the  register  of  voters  for 
Kirby  FUetham,  and  it  was,  in  fact,  the  residence  of 
Mr.  Sedgwick,  who  was  a  magistrate  for  the  said  North 
Riding.  The  Revising  Barrister  held  that  the  voter  or 
any  ordinary  person,  if  guided  to  the  said  entry  in  the 
register,  by  the  description  of  the  objector  in  the  notice 
of  objection,  might,  by  comparing  the  signature  of  the 
notice  of  objection  with  the  entry  in  the  register,  have 
reasonably  inferred  that  the  signature  was  intended  to 
mean  *^  Leonard  SedgwickJ*  It  was  proved  that  the 
signature  was,  in  fact,  the'  handwriting  of  Leonard 
Sedgwick,  and  was  his  ordinary  signature,  and  was  in- 
tended by  him  to  mean  ^\Leonard  Sedgwick.'*  The 
duplicate  notice  of  objection  was  signed  in  the  like  im- 
perfect manner.  On  behalf  of  the  voter,  the  case  of 
Woollett  V.  Davis  (a)  was  cited,  where  it  was  held  that 
the  notice  of  objection  and  the  list  of  voters  for  the  parish 
in  which,  &c.,  could  not  be  coupled  together  for  the 

(a)  1  Lutw.  Reg.  Cat.  607  ;  S.  C^  ^  Com.  B.  XU. 
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1862.       purpose  of  making  tbe  notice  of  objection  sufficient,  it 

Trotter      not  being  SO  per  $e.    On  behalf  of  tbe  objector  it  was 

Walker,      contended,  first,  that   the  signature  of  the  notice  of 

Hallam'a  Cue.  Q^j^ction,  being  the  usual  signature  of  the  objector,  was 

sufficient,  although, in  fact,  altogether  illegible;  secondly, 

that  the  signature,  being  legible,  when  read  with  the 

entry  in  the  register,  was  sufficient.     The  Revising 

Barrister  held  that  the  notice  of  objection  was  to  be 

read  by  itself  and  not  with  the  register,  and  so  read  by 

itself  was  insufficient.     He  accordingly  allowed  the 

name  of  Alfred  Hallam  to  stand  in  the  list  of  voters 

settled  by  him,  subject  to  the  opinion  of  the  Coart  of 

Common  Pleas  on  this  case. 

The  Revising  Barrister  then  called  upon  Alfred 
Hallam  to  prove  his  qualification,  when  it  was  admitted 
that  in  fact  he  had  none.  The  cases  of  four  other  voters 
on  the  same  list,  whose  rights  depended  on  the  like 
facts  and  findings,  were  consolidated  with  the  above 
case.  If  the  Court  should  be  of  opinion  that,  under  the 
circumstances  stated  by  the  Revising  Barrister,  tbe 
notice  of  objection  served  on  Alfred  Hallam  was  suffi- 
cient, the  names  of  the  said  Alfred  Hallam  and  of 
the  four  other  voters,  whose  cases  were  so  consolidated 
with  the  principal  case,  were  to  be  expunged  from  the 
list  of  voters  for  the  township  of  MiddleshorougK  If 
the  Court  should  be  of  opinion  that  the  said  notice  of 
objection  was  not  sufficient,  the  said  names  were  to 
stand  in  the  said  list,  as  settled  by  the  Revising  Bar- 
rister. 

T.  E.  Chitty  for  the  appellant  The  notice  of  ob- 
jection was  sufficient,  notwithstanding  the  statement  in 
the  case,  as  to  the  illegibility  of  the  objector's  signature. 


Hallam't  Case. 
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The  statute  6  Vict.  c.  18,  s.  7,  requires  that  ''every  1862. 
person  so  objectiDg,  shall  •  •  .  give  or  cause  to  be  given  Teottbr 
to  the  person  so  objected  to,  Sec.,  a  notice  according  to  Walkbr. 
the  form  numbered  (6)  in  the  said  Scheduk  (A.)  or  to 
the  like  effect,  and  every  such  notice  of  objection  shall 
be  signed  by  the  party  so  objecting  as  aforesaid  "  that 
form  is  conceded  to  have  been  here  literally  followed. 
The  objector  has  signed  the  notice,  and  the  signature 
is  found  by  the  case  to  be  his  ordinary  signature.  The 
decision  then  of  the  Revising  Barrister  is,  that  the 
notice  of  objection,  though  signed  by  the  objector  and 
with  his  usual  signature  was  bad,  because  illegible. 
It  is  submitted  that  the  signature  was  sufficient,  if  the 
party  objected  to  can  fairly  make  out  therefrom  who 
it  is  who  objects,  or  if  he  may  from  the  address,  by 
reference  to  the  voters'  list,  or  otherwise,  readily  ascer- 
tain who  the  objector  is. 

[Bylbs,  J.  Was  the  signature  here  such  that  the 
objector  could  have  been  compelled  to  pay  the  costs,  if 
they  had  been  given  by  the  Revising  Barrister  to  the 
voter  7] 

It  is  conceived  so.  The  Revising  Barrister  seems  to 
have  been  of  opinion  that  the  voter  objected  to  was  not 
obliged  to  refer  to  the  register. 

[Eble,  C.  J.  According  to  the  decision  in  Edswarth 
y.  Farrer  (a),  the  notice  of  objection  should  give  the 
party  objected  to  sufficient  notice  of  who  is  the  ob- 
jector.] 

(a)  1  Lulw.  Reg,  Cat,  517. 
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1862.  It  18  submitted  that  suiBcient  has  been  given  here. 

TROTTia      'TbC  requirements  of  tbe  statute  6  Vict.  c.  18,  as  to 

Walkir.      signature,  are  those  contained  in  section  7  already  re- 

HmlUm's  Case,  f^^^  ^     jj^^  popular  meanmg  of  signing  does  not 

imply  legibility.    A  signature  must  still  be  a  signature 

though  it  be  illegible. 

[WiLUAMS,  J.     Could  a  marksman  be  an  objector?] 

The  statute  has  not  expressly  provided  for  such  cases, 
though  it  says  **  every  person  who  shall  be  upon  tbe 
register  •  .  •  may  object/'  yet  it  is  by  no  means  certun 
that  every  one  on  the  register  would  be  able  to  write. 
In  Toms  v.  Cuming  (a),  though  it  was  decided  that  the 
notice  and  duplicate  must  be  signed  by  the  objector  in 
person,  JUaule,  J.,  said,  'Hhe  term  'signing'  means 
marking  in  some  way  by  the  party  himself." 

[Eblb,  C.  J.  But  the  object  of  the  signature  to  a 
notice  of  objection  would  seem  to  be  to  give  informa- 
tion.] 

Patteson,  J.,  in  Baker  v.  Denning  and  others(b),  says, 
**  I  am  not  prepared  to  say  that  a  man  may  not  at  any 
time  sign  by  merely  putting  his  mark,  whether  he  can 
write  his  name  or  not"  Other  decisions  bear  on  this 
case  by  analogy. 

Schneider  v.  Norris  (c)  decided  that,  to  fulfil  the  re- 
quirements of  the  Statute  of  Frauds,  the  signature  of 
the  party  to  be  charged  might  be  stamped  or  printed, 
instead  of  written.    Ellenboraugh,  C.  J.,  says,  **  I  can- 

(a)  7  Man,  ^  Or.  88.  (c)  2  Mau,  f  &  280. 

(6)  8if.  <f  £.98. 
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not  but  think  that  a  construction  which  went  the  length  1862. 

of  holding,  that  in  no  case  a  printing,  or  any  other  form  Trottbr 

of  signature,  could  be  substituted  in  lieu  of  writing,  walkbr. 

would    be  going  a  great  way,  considering  how  many  Hallam's  Case. 
instances  may  occur  in  which  the  parties  contracting 
are  unable  to  sign.'* 

[Williams,  J.  Under  the  same  Statute  of  Frauds 
it  has  been  held  sufficient  that  a  mark  should  be  made 
by  the  party  chargeable,  not  only  where  he  cannot 
write,  but  where  he  can.] 

The  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76, 
8.  32,  directs  that  the  voting  paper,  for  the  election  of 
councillors,  shall  be  signed  with  the  name  of  the  burgess 
voting;  and  it  was  decided  in  The  Queen  v.  Avery  {a), 
that  the  voter's  usual  signature  with  initials  only,  for  his 
first  name,  was  sufficient  under  the  act. 

[Byles,  J.  The  Revising  Barrister  does  not  find,  as 
a  fact  here,  that  the  party  to  whom  this  notice  of  objec- 
tion was  given,  did  not  know  from  it  who  was  the 
objector  (5).] 

No,  it  does  not  appear  that  the  party  objected  to  was 
misled  by  it,  or  even  was  unacquainted  with  the  hand- 
writing of  the  objector. 

Welsby  for  the  respondent.  It  is  not  disputed  that 
a  signature  by  initials,  or  mark,  may  be  sufficient,  as  in 
the  case  of  Reg.  v.  Avery ^  for  many  purposes  iii  law 
under  different  statutes.      What    is  contested  is,  that 

(a)  \%Q.  B,  670.  (6>  See />«*/,  Sedgwick  v.  Trevor,  p.  544. 

VOL.  I.       K.G.  U    U 
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1862.        such  a  signature  as  this  is  sufBcient,  having  regard  to 

1^^^^        the  objects  of  the  statute.     It  is  submitted  that  a  sigoa- 

▼•  ture  to  a  notice  of  objection,  which  is  illegible  to  the 

HaUam'a  Case,  extent  found   by  the  Revising   Barrister  in  this  case, 

cannot  be  sufficient  to  comply  with  the   Registration 

Act.    The  proper  test  is,  that  the  person  objected  to 

may  learn  from  it  who  is  the  objector.      The  former 

ought  not  to  be  required  to  do  more  than  look  at  the 

notice,  and  there  find  full  information  concerning  the 

latter.     If  the  signature  of  the  objector  was,  in  fact, 

well  known  to  the  claimant,  that  was  matter  of  proof 

before  the  Revising  Barrister,  but  no  evidence  upon 

that  point  seems  to  have  been  offered. 

There  is  distinct  authority  that  the  voter  is  not  bound 
to  go  to  the  register  of  voters  for  information,  to  clear  up 
a  doubtful  notice  of  objection,  WoolUtt  v.  DavU^d), 
There  the  place  of  the  objector  was  described  in  the 
notice  as  '^  The  Oaks,''  without  the  addition  of  the 
parish ;  und  it  was  held  that  the  description  was  too 
general  and  insufficient,  and  could  not  be  remedied  by 
the  finding  in  fact,  that  the  place  of  abode  vms  in  the 
parish  of  S.,  &c ,  and  the  Court  thought  the  Revising 
Barrister  ought  not  to  have  had  recourse  to  the  entry 
of  the  objector's  name  in  the  register,  and  so  couple  the 
two  together,  in  order  to  make  out  a  sufficient  notice. 

[Kbating,  J.  There  is  this  distinction  between  the 
cases.  There  it  might  be  said  the  notice  did  not  comply 
with  the  statute.  The  place  of  abode  was  omitted  or 
imperfectly  described.  But  here  there  is  the  signature 
of  the  objector  which  is  all  the  statute  requires,  and  if 

(a)  1  Lutw,  Reg,  Cas.  607. 
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the  claimant  was  misled,  he  could  have  proved  that  he       1862. 
was  so.]  Trotter 

V. 

Walker. 

It  is  submitted  the  onus  is  not  on  him.  There  must  ^"1^»"'"  C«»*- 
be  such  a  signature  as  may  reasonably  inform  the 
claimant  of  the  name  of  the  objector,  and  this,  though 
it  may  be  called  a  signature,  cannot  be  said  to  be  one 
in  conformity  with  the  act  of  Parliament.  It  is  not 
contended  that  the  christian  names  are  in  all  cases  to 
be  given  at  full  length.  It  is  not  so  much  a  question 
of  signature  as  of  information.  It  is  admitted,  that  a 
marksman  may  make  his  mark,  and  that  that  would 
be  ft  sufficient  signature,  but  then  it  must  be  remem- 
bered, his  mark  would  be  accompanied  by  a  description 
of  who  he  was.  In  a  recent  case,  Reg,  v.  Bradley  (a), 
on  a  question  as  to  signing  voting  paper,  under  7  Will. 
4  &  I  Vkt.  c.  78,  s.  14,  the  Court  of  Queen's  Bench, 
though  it  held  that  the  christian  name  need  not  be 
written  in  full,  doubted  whether  the  initial  letter  only 
would  have  sufficed.  If  it  be  held  to  be  no  matter  how 
illegibly  the  surname  is  written,  the  whole  name,  chris- 
tian and  surname,  may  be  illegible.  But  would  a  smear, 
or  a  scratch,  or  a  line  drawn  with  the  pen  suffice?  if 
not,  there  is  little  more  than  that  here,  and  tbe  inten- 
tions of  the  legislature,  it  is  submitted,  have  not  been 
fulfilled. 

T.  E.  Chitty  in  reply. 

Cvr,  adv.  vult. 
(a)  7  Jur„  N.  S.  767. 


L  u2 
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1862.  The  judgment  of  the  Court  was  now  delivered  by 


Trotter 

V. 


Walker.  Bylbs,  J.     On  the  register  of  county  voters  for  Kvrby 

HalUm'8  Case,  pieeiham,  in  the  preceding  year,  was  the  following 
entry  : — "  Sedgwick  Leonard,  M.A. — Fencote  Halt — 
freehold  house  and  land — the  Hall."  A  notice  of  objec- 
tion signed  by  the  objector,  "  Leonard  Sedgirick,  Fen- 
cote Hallf*  was  delivered  to  the  party  objected  to.  But 
the  surname  of  the  objector,  being  in  his  usual  mode  of 
signing,  was  not  legible  to  an  ordinary  person,  though 
such  a  person  might,  by  comparison  of  the  notice  of 
objection  with  the  above  entry  in  the  register,  have 
understood  it.  The  christian  name  and  place  of  abode 
were  legible.  The  Revising  Barrister  held  the  notice 
of  objection  insufficient,  but  we  think  it  will  suffice.  If 
the  sole  object  of  the  statute  was  merely  to  authenticate 
the  document,  the  signature  was  undoubtedly  sufficient. 
It  was  the  objector's  ordinary  signature  upon  which  he 
would  have  been  liable,  had  the  document  been  a  con- 
tract or  promissory  note.  And  even  if  the  object  of  the 
statute,  in  requiring  a  signature,  was  to  inform  the  party 
who  received  the  notice,  and  to  inform  the  Revising  Bar- 
rister who  the  objector  was,  we  still  think  the  signature 
sufficient.  The  Revising  Barrister  does  not  find  that 
the  surname  was  absolutely  illegible,  but  only  that  an 
ordinary  person,  unacquainted  with  the  signature,  could 
not,  by  ordinary  diligence,  without  referring  to  the 
register,  or  some  extraneous  assistance,  decipher  the 
surname.  It  is  quite  consistent  with  this  finding,  that 
the  party  receiving  the  notice,  and  every  man  in  the 
parish,  was  familiar  with  the  signature,  and  would  re- 
cognize the  surname  at  once,  especially  when  read  in 
connection  with  the  christian  name,  and  the  objector's 


XXVI.  VICTORIA.  543 

place  of  abode,  Fencoie  Hall,  both  of  which  were  1862. 
legibly  written.  The  Revising  Barrister  himself  does  trotter 
not  appear  to  have  experienced  any  difficulty  in  ascer-  wai'ker 
taining  whose  signature  it  was.  But  further,  assuming  HaUam's  Case, 
that  the  statute  requires  the  objector  to  give  by  his 
signature  due  information  to  the  party  receiving  the 
notice,  or  to  the  Revising  Barrister,  it  hardly  requires 
that  he  should  certainly  succeed  in  so  doing,  but 
only  that  he  should  use  for  that  purpose  a  due  degree 
of  care.  And  in  this  case  we  cannot  say  that  a  due 
degree  of  care  (whether  it  has  been  successful  or  not) 
was  not  used.  Lastly,  it  is  one  thing  to  say,  that  the 
statute  enjoins  a  legible  signature,  and  another  thing  to 
say,  that  siich  legibility  is  a  condition  precedent  to  the 
validity  of  the  notice.  Were  we  to  hold  this  notice  bad, 
questions  would  arise  on  the  notice  or  claim  of  every 
man  who  might  have  written  his  name  very  badly  or 
spelt  it  very  wrongly.  The  object  of  the  act  of  Parlia- 
ment, which  calls  to  its  aid  persons  of  very  imperfect 
education,  might  be  defeated  by  adopting  a  very  rigor- 
ous construction,  and  furthered  by  a  more  benignant 
one.  Cases  of  fraud  stand  on  their  own  ground,  and 
cases  of  utter  illegibility,  of  the  objector's  inability  to 
write  his  name,  and  of  the  total  absence  of  signature 
admit  of  other  considerations,  and  we  desire  to  give  no 
opinion  upon  them. 

Decision  reversed. 


AYLAN'S  CASE. 
The  facts  of  this  case  were  the  same  as  the  preceding. 
The  objection,  however,  was  taken   to    the  duplicate 
notice  retained  by  the  objector,  the  other  duplicate  not 
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1862.       being  produced  before  the  Revising  Barrister  by  the 
Trottee     P^'^y  objected  to. 

V. 

Walksr. 

Ayian'i  Cbm.       Baurke  for  the  appellant 
WeUby  for  the  respondent 

The  case  was  not  argued,  it  being  conceded  that  the 
judgment  in  the  preceding  case  would  probably  be  con- 
clusive in  this. 

Cur.  adv.  vulL 


Bylbs,  J.  As  the  facts  in  this  case  were  the  same 
as  those  of  Hallam's  Case,  except  that  the  fault  occurred 
in  the  duplicate  notice,  the  decision  will,  in  like  manner, 
be  reversed. 

Decision  reversed. 


Sedgwick,  Appellant ;  Trevor,  Respondent. 

In  this  case  the  question  was  similar  to  that  in  the 
two  preceding  cases,  whether  the  notice  of  objection 
given  by  the  same  objector,  Leonard  Sedgwick,  of  Fen- 
cote  Hall,  was  insufficient  on  the  ground  of  illegibility. 
In  like  manner,  as  in  those  pases,  the  Revising  Barrister 
found  that  the  surname  of  the  objector  **  was  wholly 
illegible,  that  is  to  say,  an  ordinary  person,  unacquainted 
with  the  signature,  could  not,  by  perusing  the  signature 
with  ordinary  skill  and  diligence,  arrive  at  any  reason- 
able conclusion  what  surname  the  signature  was  in- 
tended to  designate.*'     He  also  found  that  in  the  descrip- 
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tion  of  the  objector's  place  of  abode  the  word  **  Fen-  1862. 
cote'*  was  wholly  illegible,  but  the  word  "  Hair'  was  sbdgwick 
legible.  It  was  proved  that  the  signature  was  the  trevor. 
handwritiog  of  the  objector,  and  was  intended  by  him 
to  designate  " Leonard  Sedgwick*'  There  was  no  evi- 
dence that  the  voter  was  acquainted  with  the  signature. 
There  was  proof  that  the  writing  in  the  notice  of  objec- 
tion, after  the  words  **  place  of  abode/'  was  in  the  usual 
handwriting  of  the  objector,  and  was  intended  by  him 
to  designate  FencoU  Hall,  and  that  Fencote  Hall  was 
in  fact  his  true  place  of  abode.  The  Revising  Barrister 
found,  as  a  matter  of  fact,  that  any  ordinary  person,  if 
guided  to  the  said  entry  in  thejegister  for  Kirby  Fleet-- 
ham,  by  the  legible  part  of  the  notice  of  objection, 
might,  by  comparing  the  two  documents  together, 
reasonably  infer  that  the  signature  to  the  notice  of  ob- 
jection was  intended  to  designate  **  Leonard  Sedgwick,*' 
and  that  the  written  place  of  abode  was  intended  to 
designate  *^  Fencote  HalV  The  Revising  Barrister 
held,  that  the  notice  of  objection  ought  to  be  read  by 
itself  and  not  with  the  register,  and  that  so  read  by 
itself  it  was  not  signed  according  to  the  requirements  of 
the  statute,  because  the  signature  was  in  fact  wholly 
illegible  as  aforesaid,  and  that  so  read  by  itself  it  did 
not  duly  state  the  objector's  place  of  abode,  because  the 
word  preceding  the  word  "  Hall "  was  wholly  illegible 
as  aforesaid,  and  he  accordingly  held  that  the  notice  re- 
quired by  the  act,  to  be  given  by  the  objector,  had  not 
been  given. 

Bourke  for  the  appellant.  It  appears  from  the  case 
found  by  the  Revising  Barrister,  that  the  signature  was 
the  handwriting  of  the  objector,  and   that  ^*  Fencote 
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\H(}'J.  Hair*  was  the  abode  of  the  objector,  and  those  words 
Sedgwick  were  by  him  intended  to  designate  his  ''  place  of  abode." 
Trkvor.  "^'^^  ^^^^  signature  and  place  of  abode  were  therefore 
stated  in  the  notice  as  required  by  the  act,  and  there 
was  no  omission  here  as  in  WooUeit  v.  Davis  (a).  The 
party  objected  to  was  bound  to  show  that  be  was 
misled,  or  was  unable  to  discover  who  the  objector  was, 
if  such  had  been  the  case,  Gadiby  v.  Warburton{b). 

WeUby  for  the  respondent.  Whatever  objecUon  ap- 
plied in  HaUanCs  Case  (an/e,  p.  534),  or  in  AylarCs  Case 
{ante,  p.  543,)  applies  here  with  this  additional  fact, 
that  the  word  "  Fencote  "  is  illegible.  There  is,  there- 
fore, no  clear  description  of  the  objector's  place  of  abode, 
by  which  the  party  objected  to  might  be  assisted  in 
guessing  at  the  name  of  the  objector.  Besides,  there  is 
here  an  express  finding  by  the  Revising  Barrister,  that 
there  was  no  evidence  that  the  voter  was  acquainted 
with  the  signature  of  the  objector. 

Cur,  adv.  vulL 


ITie  judgment  of  the  Court  was  delivered  immediately 
afler  that  in  the  two  previous  cases  by 

Byles,  J.  This  case  was  in  substance  the  same  as 
that  of  Trolter  v.  Walhery  except  that,  in  the  descrip- 
tion of  the  objector's  place  of  abode,  the  word  "  Fen- 
cote "  was  also  illegible,  in  the  same  degree  as  the  sur- 
name. We  think  this  additional  fact  carries  the  case 
no  further. 

Decision  reversed. 

(a)  1  Lutw,  Reg,  Cat,  607. 

(6)  7  Man,  4  6V.  U  ;  A\  C,  H  L,  J.,  N.  6'.,  C.  /».  41. 
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CONTAINED  IN  THIS  VOLUME. 


APPEAL. 

1.  Can  only  be  consolidated  when 
the  facts  in  each  case  arc  precisely 
the  same.     Robson  v.  Brown, 

Page  67 
Consent  of  the  parties  does  not 
give  the  Court  jurisdiction  in  case 
of   appeals,    erroneously   consoli- 
dated.    Id.  72 

2.  The  Court  of  Common  Pleas  has 
no  jurisdiction  to  deal  with  the 
voters*  lists,  except  in  cases 
brought  before  it  from  the  Re- 
vising Barrister's  Court.  Ex  parte 
AUen.  258 

3.  The  Revising  Barrister  having 
given  his  decision  on  11th  October, 
the  appellant  caused  the  ^ase, 
signed,  &c.  by  the  Revising  Bar- 
rister, to  be  lodged  with  the  Mas- 
ter of  the  Court  of  Common  Pleas 
on  6th  November,  being  within 
the  iirst  four  days  of  Michaelmas 


Term  next  after  such  decision, 
according  to  the  statute ;  he  also, 
on  the  same  day,  gave  a  signed 
notice  of  his  intention  to  prosecute 
such  appeal,  to  the  respondent. 
The  Court  of  Common  Pleas  hav- 
ing fixed  11th  November  as  the 
day  of  hearing,  there  were  conse- 
quently not  ten  days,  at  least,  be- 
tween the  giving  the  notice  and 
the  day  appointed  by  the  Court  for 
the  hearing  of  such  appeals,  as 
required  by  sect.  64  of  the  Regis- 
tration Act.  An  application  to 
the  Court  to  postpone  the  appeal 
was  refused.  Luckett  v.  Voller, 
Page  371 
As  to  jurisdiction  of  Court  of 
Common  Pleas  in  appeals  from 
Revising  Barristers.     Id.  375 
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BEADSMEN. 
As  to  their  right  to  vote  for  a  county. 
Faulkner  ▼.    Oveneert  of   Upper 
Boddingion,  Pages  132,  139 

BELL  RINGER. 
Of  cathedral  of  Canterbury,  as  to 
right  to  vote  for  county.     HM  ▼. 
Lem».  499 

BOROUGH  VOTE. 

1.  Premises  consisting  of  a  house 
and  land  were  demised  from  year 
to  year  to  the  claimant  by  a  land- 
lord, and  he  entered  and  occupied, 
but  during  the  occupation  the 
landlord  sold  the  reversion,  in  a 
part  of  the  premises,  to  a  third 
person,  so  that  in  one  sense  the  re- 
version  was  not  in  the  same  land- 
lord during  the  whole  year;  but 
this  does  not  destroy  the  qualifi- 
cation ;  for  it  is  a  substantial  com- 
pliance with  the  requisitions  of 
sect.  27  of  the  Reform  Act ;  the 
statute  does  not  express,  nor  will 
the  Court  imply,  that  a  change  of 
landlord  during  the  year  would 
destroy  the  qualification.  Smerdon 
▼.  Tucker.  305,  319 

2.  Part  of  a  house  used  and  occu- 
pied for  the  residence  of  a  claim- 
ant will  not  confer  a  title  to  vote 
for  a  borough,  as  falling  within 
the  words  of  the  Reform  Act,  sect. 
27,  house,  warehouse,  counting- 
house,  shop  or  other  building. 
Cook  ▼•  Humbert  413.  Wilson  ▼. 
Roberts.  430 


CANTERBURY. 
Six  preachers  of  cathedral  of,  &c. 
Hall  ▼.  LewUr  Page  499 

CESTUI  QUE  TRUST. 
When  may  vote.     Anelay  v.  Lewis. 

51,52 
When  not.     West  v.  Robstm. 

167,  168 

CHARITY. 
A  person  who  is  a  mere  object  or 
recipient  of  charity  has  no  estate 
which  he  can  enforce,  and  is  not 
entitled  to  the  franchise.  Free^ 
man  v.  Oains/ord^  471 ;  following 
Hearlleyy.  Banks.  219 

CLAIM,  NOTICE  OF,  AMEND- 
ING. 
See  Frbbhold  Fee-Farm  Rent. 
Qualification  (5). 

CLAIMANT. 

1.  Whether  can  object  to  sufficiency 
of  notice  to  overseers.  Huggeii 
V.  Lewis,  1 

In  a  city  or  borough  claiming 
only  as  occupier  of  a  10/.  house; 
a  notice  to  overseers  of  objection 
to  his  claim  sufficiently  indicates 
the  list,  by  "  list  of  persons  en- 
titled to  vote  under  the  Reform 
Act."     id. 

2.  Description  of  place  of  abode  of, 
in  a  county.     FLnl  v.  Sharp.      IS 

Place  of  abode  of  a  county 
claimant  was  described  as  Lidget 
Hill.  This  was  a  place  in  the 
township  of  Pudsey.  Objection  to 
the  claim  sent  by  post  under  sect. 
100  of  tlie  Registration  Act  was 
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addressed  to  the  claimant  at  Lidget 
Hill  (only);  address  held  to  be 
sufficient.  Flint  v.  Sharp,  Page  19 
3«  After  insertion  of  his  name  on  the 
list,  cannot  be  called  upon  by  the 
Revising  Barrister  of  his  own 
motion  to  prove  his  having  given 
notice,  &c.     Dames  ▼.  Hopkins. 

IdO 

4.  In  a  claim  to  vote  for  a  county  of 
an  occupier  of  land  at  50L  annual 
rent,  under  sect.  20  of  the  Reform 
Act,  ''farm  as  occupier,"  in  the 
third  column,  is  sufficient.  HowiU 
V.  Stephens.  183 

Where  in  such  a  case  the  entry 
in  the  third  column  was  "  50/.  oc- 
cupier," and  the  Barrister  ex- 
punged the  name  under  sect.  40 
of  the  Registration  Act,  it  was 
held,  that  he  ought  to  have 
amended  under  the  latter  part  of 
that  section  by  substituting  the 
words  "  farm  as,"  instead  of"  50/,," 
and  that  the  name  must  be  re- 
stored to  the  register.     Id. 

5.  Accord.  Birks  ▼•  Allison.        507 

CLERK  OF  THE  PEACE. 

In  certain  cases  it  may  be  that  he 
has  authority  to  correct  the  printed 
alphabetical  list  of  voters'  names, 
before  signing  and  delivering  them, 
so  as  that  the  document,  when 
corrected,  signed  and  delivered, 
shall  be  in  truth  the  final  register. 
BrumJUt  v.  Bremner.  352 

COLLEGES,  FELLOWS  OF. 
When   not  entitled    to   vote   for   a 
county.  Wesiy.  Rohson.   141,160 


COMMON  PLEAS. 

1.  Where  the  claimant's  name  ap- 
peared both  on  the  list  for  the 
county  and  that  for  a  borough  in 
the  county,  and  his  claim  for  the 
county  was  successfully  contested, 
and  the  Barrister,  who  revised 
both  lists,  decided  to  strike  his 
name  off  the  county  list,  but  by 
mistake  struck  it  off  the  borough 
list :  the  Court  of  Common  Pleas 
held,  that  they  had  no  power  to 
order  the  name  to  be  restored. 
Ex  parte  Allen.  Page  258 

Has  no  authority  to  deal  in  any 
way  with  voters'  lists,  except  in 
cases  brought  before  it  by  appeal 
from  the  Revising  Barrister's 
Court.     Id. 

2.  Its  jurisdiction  as  to  the  registra- 
tion of  voters.  Luckett  y.Voller.  375 

CONSOLIDATION  OF 
APPEALS. 

1.  Several  appeals  cannot  be  con- 
solidated unless  the  facts  in  each 
case  are  precisely  the  same.  Ro6- 
son  ▼.  Brown.  67 

Consent  of  parties  does  not  give 
jurisdiction  to  the  Court  in  such 
case.    Id.  71,72 

2.  Semble,  the  Court  will  not  enter 
into  any  grounds  of  objection  al- 
leged by  the  appellant,  except 
those  on  which  the  Revising  Bar- 
rister granted  the  appeal,  although 
he  has  stated  all  the  grounds  in 
the  case.     West  v.  Robson. 

141,  154,  155 

CORPORATIONS. 
1.  Members  of,  occupying  as  such 
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residences  within  an  edifice  the 
fee  simple  in  which  is  vested  in 
the  corporation,  as  to  voting  for 
boroughs.     Healh  v.  Haynes. 

Page  99 
It  is  not  sufficient  that  it  is 
found  by  the  Revising  Barrister 
that  the  member  has  the  exclusive 
use  and  occupation  of  his  pre- 
mises or  apartments  within  the 
edifice.     Id. 

%,  A  corporation  at  common  law,  is 
seised  in   fee   simple  of  freehold 

*  lands ;  the  individual  corporators 
of  it  have  no  estate,  either  legal 
or  equitable,  in  those  lands,  or  any 
part  of  them,  so  as  to  entitle  them 
to  vote  for  the  county,  albeit 
their  individual  shares  in  the  pro- 
fits derived  by  the  company,  from 
and  out  of  such  lands,  exceed  40«. 
by  the  year  each.  Acland  v.  Lewis, 

CORPORATORS. 

As  to  their  right  to  vote  as  such. 

99,  334 

COSTS. 

1.  It  is  the  practice  to  allow  the 
costs  of  a  respondent  when  the 
decision  appealed  from  is  affirmed, 
especially  if  the  effect  of  the  de- 
cision is  to  affirm  a  claim  to  the 
franchise.    De  Boinville  v.  Arnold. 

89 

2.  The  rule  is  stated  to  appear  to 
be,  that  costs  shall  be  given  when 
the  decision  confirms  the  franchise, 
but  not  when  it  disaffirms  the 
franchise,  except  in  cases  so  clear 
as  not  to  be  disputable.  Clarke  v. 
The  Overseers  of  St,  Mary,  Bury 


St.  Edmund*,  97.  Infra,  296.  See 
Rogers  v.  Harcey.  Page  182 

3.  Case  where  the  decision,  affirming 
that  of  the  Revising  Barrister,  was 
given  without  costs.  Sherlock  v. 
Steward.  296 

4.  The  Court  of  Common  Pleas  does 
not  give  costs  on  either  side,  when 
the  decision  of  the  Revising  Bar- 
rister is  reversed.  Smith  v.  Hug- 
gett.  434 

COUNTY  VOTE. 

Land  for  Building. 

1.  If  a  close  or  plot  of  land  be  worth 
for  building  purposes  15/.  a  year, 
although  for  other  purposes  it  is 
not  worth  40;.  a  year,  and  the 
owner  never  realized  40s.  a  year 
out  of  it,  it  gives  the  right  to  vote 
for  the  county.  Astbury  v.  Hen-- 
derson,  6,  and  see  46 

Custom  of  Manor. 

2.  A.  is  found  to  be  tenant  of  a 
manor,  within  which  is  the  tene- 
ment in  respect  of  which  he  claims 
to  vote  for  the  county  ;  the  tene- 
ment had  passed  to  him  by  lease 
and  release,  and  at  a  general  Court 
baron  of  the  manor  he  acknow- 
ledged to  hold  the  same  of  the 
lord  by  free  deed,  fealty  and  suit 
of  Court,  and  tlie  yearly  rent  of 
4fd, ;  and  he  then  paid  to  the  lord 
4fd.  for  a  relief  due  to  him  for  tlie 
same.  The  custom  of  the  manor 
was  found  to  be  that  the  lord  had 
the  right,  after  three  proclama- 
tions, to  compel  by  distress  the 
tenant  to  come  in  and  acknow- 
ledge free  tenure.  The  value  of 
the  tenement  exceeJed  40*.  a  year, 
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but  was  less  than  10/.  a  year.  A. 
was  held  to  be  a  freeholder,  en- 
titled to  vote  for  the  county.  Pas- 
singham  v.  Pitty.  Page  26 

A.  never  paid  rent  except  at 
the  admission,  and  never  was 
asked  for  rent,  and  only  one  Court 
baron  was  held  in  the  manor  from 
1838  to  1855.     Id. 

Qualification. 

3.  A  person  who  has  bought  and 
paid  the  purchase  money  for  free- 
hold land  of  sufficient  value  to 
confer  ihe  county  franchise,  but 
the  conveyance  of  the  property 
had,  at  his  own  request,  been  de- 
layed, and  the  land  was  unlet,  and 
he  had  not  taken  possession  of  or 
exercised  acts  of  ownership  on  it. 
iJis  name  was  and  had  been  on 
the  register  of  the  voters  for  the 
county,  and  was  objected  to,  for 
want  of  qualification.  Held,  that 
he  was  not  entitled  to  vote  in  re- 
spect of  such  land.  Anelatj  v. 
Lewis.  36 

Cestui  que  trust  has  not  the  fran- 
chise, except  in  respect  of  the  ac- 
tual enjoyment  of  the  property,  if 
he  has  lost  the  receipt  of  the  rents 
and  profits ;  though  by  the  hands 
of  a  trustee  (that  is,  the  trustee  in 
possession)  there  is  no  enjoyment 
at  all.     Id.  51,52.     See  IG7 

Description  of.        See  post,  552 

Undivided  Share. 

4.  A  claim  to  a  county  vote  where 
the  claimant,  as  owner  of  an  undi- 
vided thirty-fifth  share  in  house 
property,  has  over  40*.  a  year 
rent  from  it,  but  pays  such  a  pro- 


portion of  the  commission  which 
is  paid  by  the  body  of  co-owners 
to  a  person  for  collecting  the  rents^ 
as  reduced  the  claimant's  rental 
below  40*.,  it  being  expressly 
found  that  the  expenditure  was 
necessary  for  the  collection  of  the 
rents,  was  held  to  be  a  bad  claim. 
Sherlock  v.  Steward.  Page  286 
But  semble  (per  Williams,  J.), 
that  collection  expenses  generally 
do  not  go  in  diminution  of  the 
yearly  value  for  the  purpose  of 
the  franchise ;  it  is  only  so  whefe 
it  is  found  by  the  Barrister  that  the 
outgoing  is  a  necessary  outgoing, 
and  therefore  the  Court  is  bound 
to  adjudicate  accordingly.  Id.  295 

Register. 

5.  What  constitutes  the  register  of 
county  voters.  Brumfiti  v.  Brem- 
ner.  S52 

Separate  Tenements. 

6.  The  owner  of  a  copyhold  house 
within  a  borough,  of  sufficient 
value  to  confer  the  right  of  voting 
for  the  borough,  lets  it  out  in  dif- 
ferent parts  to  different  tenants, 
so  as  to  constitute  separate  tene- 
ments within  sect.  27  of  the  Re- 
form Act,  is  prevented  by  sect.  25 
from  voting  for  the  county  in  re- 
spect of  such  house,  the  house  being 
found  to  be  one  house,  although 
no  one  of  the  separate  tenements 
is  of  the  proper  value  to  confer 
the  borough  franchise.  Proctor  v. 
Annison,  297 

Shareholders. 

7.  Though  a  joint-stock  duly  re- 
gistered company  holds  freehold 


552 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


lands,  the  shareholders  have  no 
interests  in  the  lands  entitling 
them,  or  any  of  thero,  to  vote  for 
the  county.  Bulmer  v.  Narris, 
Page  921 
Qficert. 

8.  As  to  right  of  a  parish  clerk  to  a. 
Buskeil  V  EatUt.  484 

9.  As  to  right  of  the  six  preachers, 
eight  lay  clerks  and  bell  ringer  of 
the  cathedral  of  Canterbury  to  a. 
HaU  V.  Letns.  499 

Description  of  Qualification, 

10.  In  a  claim  to  vote  for  a  county 
under  the  head  '*  Nature  of  Quali- 
fication," was  written  "tenant" 
only. 

Stmble,  this  was  sufficient  de- 
scription under  t  Will,  4,  c.  45, 
ss.  20,  88,  of  a  qualification  as 
occupying  tenant  at  a  yearly  rent 
of  not  less  than  50/. 

Held,  that  whether  it  was  or 
not,  the  Revising  Barrister  was 
authorized,  by  sects.  40  and  101  of 
6  Vict,  c.  18y  to  amend  the  state- 
ment by  addition  of  words,  to 
stand  thus :  *'  farm  as  occupying 
tenant."     Birku  v.  Allison,       507 

See  also  Cooper  v.  Jshfield,   200 

CREWE'S  (LORD)  TRUSTEES. 
fVest  T.  Robson,  141 


DAVENTRY  (BEADSMEN  OF). 

Faulkner    v.    Ooerseen    of    Upper 

Boddington,  182 

DISSENTING  MINISTER. 
When    not  to   be  inferred  that  he 
has  an  office  for  life.     Collier  v. 
King.  885 


DUPLICATE  NOTICE. 

1.  Of  objection,  when  available. 
Hamaford  v.  fVhileway.   Page  65 

The  production  of  the  stamped 
duplicate  in  all  cases  of  notices 
served  through  the  post,  conclu- 
sive proof  of  service  oo  the  voter 
in  the  ordinary  course  of  post. 
Homtby  V.  Robwn.  66 

As  to  what  is  a  duplicate.  See 
Lewis  V.  Roberts,  412 

2.  A  person  objecting  to  a  claim  to 
vote  for  a  borough  enclosed  his 
notice  of  objection,  under  sect.  17 
of  the  Registration  Act,  with  va- 
rious other  notices  of  objection  to 
other  claims,  in  an  envelope  ad- 
dressed to  the  overseers  of  the 
parish  of  A.,  and  sent  the  packet 
by  the  post.  The  notices  reached 
the  overseers  in  due  time,  and 
were  published  by  them  according 
to  the  statute ;  but  no  duplicate 
stamped  by  a  postmaster,  accord- 
ing to  sect.  100,  was  produced 
before  the  Revising  Barrister  in 
proof  of  the  service  of  the  notice. 
Smith  V.  Huggett.  484 

The  same  would  be  the  rule  in 
the  case  of  notice  of  objection  to 
a  county  vote.     Smith  v.  James. 

448 


ESTATE  FOR  LIFE. 
A  devise  of  lands  and  tenements, 
situate  partly  in  Durham  and  partly 
in  Northumberland,  was  made  to 
trustees  in  fee  upon  trust,  &c., 
inter  alia,  out  of  the  rents  of  the 
whole  property  10/.  a  year  apiece 
to  each  of  the  fellows  of  Lincoln 
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College,  Oxford,  &c,,  does  not 
enable  such  fellows  to  vote  for  the 
county  of  Durham,  as  being  seised 
for  life  to  the  annual  value  of  40«. 
in  that  county,  within  sect.  18  of 
the  Reform  Act,  or  within  sect.  74 
of  the  Registration  Act;  the  re- 
lative value  of  the  estates  in  the 
two  counties  being  such,  that  a 
less  sum  than  40«.  per  annum 
would  be  payable  out  of  the  Dur- 
ham property  towards  the  aggre- 
gate sum  of  10/.  per  annum  due 
to  each  fellow  out  of  the  whole. 
West  ▼.  Robson.  141,  167.  See 
Pages  464,  465 

EVIDENCE. 
Mr' hat  not  evidence  from  which 
the  Barrister  is  bound  to  infer 
that  a  dissenting  minister  holds 
an  office,  &c.  Cottier  v.  King,  3S5 
What  sufficient  evidence  of  sig- 
nature by  the  hand  of  the  ob- 
jector, of  an  original  notice  of 
objection  to  a  claim  to  vote  for  a 
county.     Lewis  v.  Roberts.       402 


FREEHOLD  FEE-FARM  RENT. 

A  claim  to  vote  for  a  county,  in  re- 
spect of  an  undivided  fifly-first 
part  of  a  freehold  fee-farm  rent, 
arising  out  of  an  assignment  of  the 
land  tax,  is  sufficient  if  the  third 
column  be  filled  up  with  the  words 
•*  freehold  fee-farm.." 

At  any  rate  it  is  competent  to 
the  Revising  Barrister  to  amend 
the  claim  by  prefixing  the  words 
"  one  undivided  fifly-first  part  of 


and  in,**  as  he  does  not  thereby 
alter  the  qualification. 

If  such  rent-charge  be  charged 
on  two  properties,  out  of  one  of 
which,  taken  by  itself,  enough 
issues  to  give  the  claimant,  as  one 
of  the  fifty-one  owners  of  the 
rent-charge,  enough  in  annual 
amount  to  entitle  him  to  the  fran- 
chise, but  out  of  his  other  property 
not  enough,  it  is  sufficient  to  insert 
in  the  fourth  column  of  the  claim 
the  name  of  the  owner  of  the  first- 
mentioned  property.  Cooper  v. 
Ashfield.  Page  200 


HEREFORD. 
Serjeant-at-mace  of.     De  Boinville  v. 
Arnold.  72 

HOSPITAL. 
See  Members  of  Hospital. 

HOUSE. 
When  part  of  a  house,  occupied  as 
an  independent  occupation,  may 
give  the  right  to  vote  for  a>bo- 
rough.  Cook  V.  Humber.  413 
The  occupation  of  part  of  a 
house  may  give  the  right  to  vote, 
provided  it  is  occupied  as  an  inde- 
pendent occupation,  and  there  be 
a  complete  severance  between  it 
and  the  remainder  of  the  house, 
even  though  the  landlord  should 
reside  there.     Id. 

HOUSE  OF  COMMONS. 
A  resolution  of,  not  effectual  to  ex- 
clude from  enjoyment  of  the  fran- 
chise of  voting,  any  person  or  class 
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of  persons,  in  whom  the  right  is 
already  vested  by  statute.  Bui- 
mer  v.  Norris,  Page  321 


ILLEGIBILITY,  SIGNATURE. 

See  Practice. 


JOINT-STOCK  COMPANY. 

When  a  duly  registered  joint-stock 
company  holds  freehold  lands,  the 
shareholders  have  no  interest  in 
the  lands  entitling  them  or  any  of 
them  to  vote  for  the  county.  Bul- 
mer  v.  Norris.  3Z\ 


KEY  OF  OUTER  DOOR. 

As  to  possession  of,  as  affecting 
questions  of  right  to  vote  for  a 
borough  upon  occupation  of  part 
of  a  house.    Cook  v.  Number,    41 3 


LAY  CLERKS. 
Of  Windsor.    Bndgewater  v.  Durant, 

377 
Of  Canterbury.    Hall  v.  Lewis.    499 

LINCOLN  COLLEGE,  OXFORD. 

Case   of  the   Fellows   of.     H^est  v. 

Robson.  1 4 1 

LODGER. 

When  a  tenant,  under  sect.  27  of  the 

Reform    Act.       Cook    v.  Humber. 

424,  429 


MEMBERS  OF  HOSPITAL. 
What  shows  to  have  such  an  elee- 
mosynary character  as,  inter  alia, 
prevents  their  having  a  title  to  vote 
for  the  county  in  respect  of  their 


chambers  in  the  hospital.     Fret" 
man  v.  Gainsford,  Page  448 

MILITARY  KNIGHTS  OF 
WINDSOR. 
As  to  right  of,  to  vote  for  the  bo- 
rough of  New  Windsor.     Hearlley 
▼.  Banks,  219 

MISNOMER. 
In  sect.  101  of  the  Registration  Act, 
where  it  is  said  that  no  misnomer 
or  inaccurate  description  of  any 
person,  place  or  thing  named  or 
described  in  any  notice,  shall  in 
anywise  prevent  or  abridge  the 
operation  of  this  act  with  respect 
to  such  person,  place  or  thing, 
provided  that  such  person,  place  or 
thing  shall  be  so  denominated  in 
such  notice  as  to  be  commonly 
understood,  that  applies  to  the  case 
of  a  mistake,  not  to  a  case  where  the 
party  has  written  what  he  meant  to 
write.      Melbourne    v.  Greenfield, 

261 
Mistake,  how  differs  from  mis- 
nomer.    Id, 


OBJECTION. 

1.  What  sufficient  notice  of  objection 
to  overseers  to  a  person  claiming 
as  occupier  of  a  10/.  house  in  a 
city  or  borough,  and  only  as  such. 
^^gg^ii  V*  Lewis.  1 

Case  of  a  notice  of  objection 
held  good  on  the  ground  that  no- 
body was  misled  by  it.     Id.         S 

2.  Notice  of  objection  to  a  claim  for 
a  county  vote  addressed  "  To  the 
overseers  of   the    parish   of  B.,'* 
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without  adding  the  name  of  the 
county  as  required  by  6  FicU  c.  18, 
8. 1 01 1  reached  the  overseers  of  B. 
in  due  time ;  the  service  was  held 
good,  and  therefore  the  notice 
.  was  sufficient,  as  the  description 
of  the  overseers  was  such  as  to  be 
**  commonly  understood"  within 
that  section.  Jones  v.  Innons. 
Page  2\ 

3.  It  is  a  primd  facie  presumption 
that  overseers  have  received  a 
notice  of  objection  in  due  time, 
when  they  act  upon  it.  Goodsell 
V.  Innons.  24 

Borough  Vote, 

4.  Where  a  notice  of  objection  to  a 
vote  for  a  borough  is  served 
through  the  post  office,  the  voter's 
place  of  abode  need  not  be  stated 
on  the  face  of  the  stamped  dupli- 
cate notice.     Barclay  v.  ParrotU 

59 
[As  to  objections  to  county  voters, 
see  Birch  v.  Edwardsy  9,  Lutw.  Reg. 
Cas.  37]. 

County  Vote^ 

5.  Where  an  objector  to  a  claim  to 
a  county  vote  has  changed  his 
place  of  abode  since  the  last  publi- 
cation of  the  register;  that,  and 
not  the  place  of  abode  put  oppo- 
site his  name  in  the  register,  is  the 
proper  place  of  abode  to  be  af- 
fixed to  the  notice  of  objection. 
Melbourne  v.  Greenfield.  261 

Place  of  Abode, 

6*  The  objector  ought,  under  sect.  7 

of  the  Registration  Act,  to  give  or 

send  the   notice  signed  with   his 

name,  and  having  annexed  his  true 

VOL.  I.       K.G. 


place  of  abode  at  the  time  of  sign- 
ing.   Courtis  V.  Blight,  Page  475 
7.  Illegible  signature  of,  notice  of. 

534,  544 

OCCUPATION. 

Compulsory, 

1 .  Under  sect.  27  of  the  Reform  Act 
must  be  as  a  tenant  not  compul- 
sorily  or  necessarily  as  a  servant, 
in  order  to  give  the  franchise. 
Clarke  v.  The  Overseers  of  St, 
Mary,  Bury  St,  Edmunds.  90 

Member  of  Charity* 

2.  What  not  such  an  occupation  as 
entitles  the  brethren  of  the  corpo- 
ration of  the  Earl  of  Leicester's 
Hospital,  Warwick,  to  vote  under 
the  same  section.  Seath  v. 
Haynes,  99 

3.  What  not  such  an  occupation  as 
entitles  the  military  knights  of 
Windsor  to  vote  for  the  borough 
of  New  Windsor.  Heartley  v. 
Banks.  219, 257 

Successive, 

4.  A  claimant  to  vote  for  a  borough, 
in  respect  of  the  occupation  in  im- 
mediate succession  of  different 
premises,  is  not  bound  to  show 
that  he  has  been  rated  by  name  on 
the  rate  book  for  them,  provided 
he  has  paid  all  the  rates.  Rogers 
V.  Lewis.  279 

5.  What  not  an  occupation  under 
sect.27  of  the  Reform  Act.  Bridge- 
water  ▼.  Durante  377,  and  see 
**  Statutes,*'  and  383 

Part  of  a  House. 

6.  Of  part  of  a  house  for  the  resi- 
dence of  the  claimant,  when  con- 

X  X 
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fers,  and  when  not,  a  title  to  vote 
for  a  borough.  Cook  v.  Humher. 
Page  413 
Where  it  appears  that  the  claim- 
ant is  substantially  tenant  of  a  sepa- 
rate dwelling  and  not  merely  of 
apartments  in  the  house  of  another, 
there  he  may  be  qualified  by  occu- 
pation for  a  borough  vote,  although 
he  occupy  only  part  of  a  house,  or 
may  not  have  the  key  of  the  outer 
door,  or  may  not  have  uncontrolled 
access  to  the  premises,  or  may  be 
burthened  with  rights  of  entry  re- 
served, &c«  on  the  part  of  the  land- 
lord. Id. 
7.  The  occupant  of  a  first  floor,  being 
part  of  a  house,  but  which  part  is 
neither  shop,  warehouse,  counting 
house,  nor  building  analogous  to 
those  mentioned  in  sect.  27  of  the 
Reform  Act,  there  being  no  actual 
severance  of  it  from  the  rest  of  the 
house,  is  not  entitled  to  vote  for  a 
city  or  borough.  ffiUon  v.  Ro- 
herls.  430 

OFFICER. 

1.  Of  municipal  corporation,  when 
not  an  occupier  within  sect.  27  of 
the  Reform  Act.  Clarke  v.  The 
Overseers  of  St.  Mary^  Bury  St, 
Edmunds,  90 

An  officer,  who  must  occupy 
certain  premises  as  necessary  to 
the  due  discharge  of  his  duties, 
and  in  order  to  entitle  him  to  his 
stipend,  is  not  a  tenant  nor  an 
owner  to  entitle  him  to  vote  under 
the  27th  section.     Id.  95,  96 

2.  Who  not  entitled  to  vote  for  a 
county  as  holding  offices  under 
sect.    18     of    the     Reform    Act. 


Faulkner  v.    Overseers  of   Upper 
Boddington.  Page  I^^ 

$.  Fellows  of  a  college  when  not  en- 
titled to  vote  for  a  county  as  hold- 
ing an  office  under  sect.  1 8  of  the 
Reform  Act.    WestT.Robson.    141 

4.  Dissenting  ministers,  when,  do  not 
hold  an  office.     CoUier  v.  King. 

5.  Clerk  of  a  parish,  when,  does  not 
hold  an  oflice  entitling  him  to  vote 
for  a  county.     Buskett  v,  Easies. 

484 
As   to  defining   an  office.     Id. 
489,  n. 
OVERSEERS. 

1 .  Duties  of,  as  to  receiving  notice  of 
claim  not  personally  signed  by  the 
claimant.  Davies  v.  Hopkins.     1 28 

Though  there  may  be  cases  in 
which  the  question  how  the  claim- 
ant gets  on  the  list  may  be  solely 
between  him  and  the  overseer,  still 
it  does  not  follow  that  whatever 
they  might  do  would  stand  good 
on  the  ground  of  factum  valet  quod 
fieri  non  debet.     Id.  ISO,  IS  1 

2.  Duties  of,  in  case  notices  of  ob- 
jection reaching  them  in  due  time 
through  the  post,  though  not  in 
the  mode  pointed  out  by  sects. 
100,  101  of  the  Registration  Act. 
Smith  V.  Huggett.  434 


PARISH  CLERK. 
Case  where,  held  not  entitled  to  vote 
for  a  county  either  as  holder  of  a 
freehold  office  or  of  a  freehold 
interest  in  the  land  to  the  value  of 
4 Of.    a   year.     Bushell  v.  Eastes. 

484 
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Though  a  parish  clerk  receive 
as  of  right  fees  on  burials  in  the 
parish  churchyard  to  more  than 
40«.  a  year,  he  is  not  qualified  in 
respect  of  a  freehold  interest  in 
land  to  value  of  40«.  a  year  to  vote 
for  a  county.  Bushell  v.  Bastes. 
Page  484 

PAROCHIAL  RELIEF  OR 

OTHER  ALMS. 

See  Qualification  (B)  1. 

PARTICULAR  BAPTISTS, 
Collier  v.  King,  385 

PLACE  OF  ABODE. 

1 .  Description  of,  in  notice  of  claim 
to  vote  for  a  county.  FRhI  v. 
Sharp.  IS 

What  is  an  objector*s  true  place 
of  abode,  a  question  of  fact  rather 
than  of  law.  Courtis  v.  Blight.  475 

If  the  objector  has  bond  fide  two 
places  of  abode,  he  might  state 
either  of  them  in  a  notice  of  ob- 
jection.    Id. 

2.  Change  of  objector's,  since  last 
publication  of  register.  Melbourne 
V.  Greenfield.  261 

POST  OFFICE. 
As  to  service  of  notice  of  objection 
through.   Hannaford  v.  Whiteway^ 
65.  Homsby  v.  Robson,  66.  Smith 
V.  Huggeit.  434 

Evidence  of  signature  of  original 
notice  of  objection,  &c.  under 
sects.  7,  17  and  100  of  the  Regis- 
tration Act.  Lewis  v.  Roberts^ 
402,  411,  413.  See  Smith  v.  Hug- 
gett,  434.  Smith  v.  James.  448 
For  many  purposes,  in  the  eye 


of  the  law,  is  agent  of  the  party 
who  sends  the  letter.  Smith  v. 
Huggett.  Page  446 

PRACTICE. 

Notice  of  Objection. 

1 ,  Notice  of  objection  was  signed  by 
the  objector  with  his  usual  signa- 
ture. The  surname  was  wholly 
illegible.  Without  referring  to  the 
register  no  ordinary  person  could 
make  out  who  the  objector  was. 
Held  sufficient,  whether  6  Ftct. 
c.  18,  s.  7,  had  for  its  object  au- 
thentication of  the  notice,  or  re- 
quired information  to  the  claimant, 
unless  the  Barrister  had  found 
there  was  not  a  due  degree  of  care 
used.  Trotter  v.  Walker  {Hal- 
lam*s  and  Ay  Ian*  s  Case*).  534 

Qiuercy  cases  of  utter  illegibility 
or  total  absence  of  signature.     Id. 

Where,  in  addition  to  the  above 
fault,  part  of  the  name  of  the 
place  of  abode  was  illegible,  the 
same  judgment  waa  given.  Sedg^ 
wick  V.  Trevor.  544 

2.  Where  two  lists  were  usually 
made  out  in  the  parish  of  St.  P., 
called  "  The  Ten  Pound  List  or 
New  Qualification  List,"  and  "The 
Reserved  Right  List,"  respectively, 
and  an  objector  whose  name  wai| 
on  the  first,  described  himself  in 
his  notice  as  "  on  the  list  of  voters 
for  the  parish  of  St.  P.,"  the  no- 
tice was  held  good.  Samuel  v. 
Hitchmough.  523 

PREACHERS. 
As  to  right  of  the   six   preacher* 
X  x2 
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of  the  cathedral  of  Canterbury  to 

vote  for  the  county.  Holly.  Lewis. 

Page  499 


QUALIFICATION. 

Name  on  Register. 

1.  A/b  name  was  on  the  register  for 
a  county,  with  **  freehold  land,"  in 
the  third  column  of  the  register: 
he  was  objected  to  for  want  of 
qualification.  It  was  found  that 
he  had  bought  and  paid  for  land 
of  sufficient  value  to  confer  the 
franchise;  but  the  conveyance  of 
it  to  him  had,  at  his  own  request, 
been  delayed.  The  land  was  un- 
let, he  had  not  by  himself  or  agent 
taken  possession  ;  he  had  done  no 
acts  of  ownership  thereon.  Held, 
not  sufficient  qualification.  Anelay 
V.  Lewis.  36 

Member  of  Charity. 

2.  Membership  of  a  body  which  is 
constituted  without  duties,  and  of 
a  purely  eleemosynary  character, 
a  charity  and  nothing  more,  the 
members  having  no  estate  or  in- 
terest in  the  apartments  in  which 
they  live  that  can  be  deemed  an 
ownership;  also  having  no  such 
interest  as  amounts  to  tenancy  to 
any  one,  does  not  give  the  right 
to  vote  for  a  borough.  Heartley 
V.  Banks.  219 

Occupation. 
S,  Qualification  in  successive  occu- 
pation.    Rogers  v.  Lewis.         284 
'i*.  Every  qualification  to  vote  for  a 


borough  is  composed  of  tenement, 
value,  occupation  and  estate.  Per 
Erie,  C.  J.,  in  Cook  ▼.  Number. 

Page  413 

Parochial  Relief  or  Alms. 

4.  A  voter  who  contributed  \s.  Cd,  a 
week  for  six  weeks  to  his  father's 
support  in  the  workhouse,  the  rest 
of  the  cost  being  defirayed  by  the 
funds  of  the  union,  not  thereby 
disqualified  as  having  received  pa- 
rochial relief  under  2  Will.  4,  c  45, 
s.  Se.     Trotter  v.  Trevor.         531 

Notice  of  Claim. 

5.  Sembkf  sufficient  description  of  an 
occupying  tenant  at  50/.  rent  un- 
der 2  fnU.  4,  c.  45,  s.  20,  to  write 
'*  tenant "  in  qualification  colunm 
of  claim.     Birks  t.  Allison.      507 

Barrister  might  amend  by  add- 
ing necessary  words.    Id. 


RATING. 
Cases  of  rating  to  the  poor  have  no 
application  in  construction  of  the 
27th  section  of  the  Reform  AcL 
Heath  V.  Haynes.  118 

As  to  construction  of  sect.  28, 
see  Rogers  v.  Lewis.  279 

REGISTER. 
The  printed  alphabetical  lists  of 
the  names  of  the  voters  for  a 
county  do  not  constitute  the  final 
register  of  persons  entitled  to  vote, 
until  such  lists  have  been  signed 
by  the  clerk  of  the  peace,  and  de- 
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livered  by  him  to  the  sheriff. 
BrumfiH  V.  Bremner.  Page  352 
Section  47  of  the  Registration 
Act,  in  specifying  that  the  delivery 
to  the  sheriff  of  the  register,  to  be 
made  before  30th  November  in 
each  year,  is  directory  only ;  and 
failure  to  comply  with  such  regu- 
lation does  not  avoid  the  register. 
Id. 

RENT.CHARGE. 

What  not  a  rent-charge  coming  to  the 
party  by  devise,  within  sect.  1 8  of 
the  Reform  Act.     West  v.  Robson. 

141 
There  must  be  a  power  of  dis- 
tress to  constitute  a  rent-charge. 
Id.  166 

RESOLUTION. 

Of  House  of  Commons.  Bulmerv. 
Norris^  321 


SERJEANT-AT-MACE. 

Of   a  municipal    corporation  when 

not  disqualified  from   voting  for 

the  borough^  under  19  &  20  Fid. 

c.  69,  s.  9.  De  BoinviUe  v.  Arnold. 

72 

SERVICE. 

1  •  Of  notice  of  objection  on  over- 
seers when  goody  though  not  ad- 
dressed in  exact  conformity  to  re- 
quirements of  the  Registration 
Act.     Jones  v.  Innons.  21 

2.  When  good,  when  made  through 
the  post  ofBce,  although  the  post- 
master have  taken  in  the  notice, 
after  the  hours  previously  appoint- 
ed for  the  receipt  of  such  notices 


at  that  post  ofBce,  and  not  too  late 
for  their  starting  by  the  same  post 
that  they  would  have  started  by, 
had  they  been  received  witliin  the 
prescribed  hours.  Hannaford  v. 
IFhiteway.  Page  61 

Dubitalur,  whether  in  case  of  a 
notice  of  objection  to  a  county 
vote,  addressed  to  overseers 
through  the  post,  the  overseers 
have  any  power  to  waive  the  ob- 
jection.  See  per  CressYfeWf  J .    Id. 

64 

3.  Production  of  stamped  duplicate 
notice  of  objection  is,  in  all  cases 
of  service  of  notices  through  the 
post,  conclusive  proof  of  the  ser- 
vice on  the  voter,  in  the  ordinary 
course  of  post.  Homsby  v.  Rob-- 
son.  QQ 

4.  Service  of  notice  of  objection  to 
claim  to  vote  for  a  borough  when 
good,  though  the  proof  of  it  be  not 
made  under  sect.  100.  Smith  v. 
Huggett.  434 

Same  as  to  vote  fol*  county. 
Smith  V.  James.  448 

SHAREHOLDERS. 
In  joint  stock  companies  duly  regis- 
teredy  which  hold  freehold  lands, 
the  shareholders  have  no  such 
interests  in  the  lands  as  entitle 
them  or  any  of  them  to  vote  for 
the  county.  Bulmery.Norris.  321 

SHREWSBURY  (EARL  OF). 
Hospital  of.     Freeman  v.  Gahuford. 

448 
SIGNATURE. 
1.  Of  lists    of  borough   voters  by 
overseers.     Morgan  v.  Parry.    53 
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Not  an  essential  part  of  such 
lists.    Morgan  v.  Parry,   Page  58 

2.  By  a  party  claiming^  of  his  notice 
of  claim.    Davies  v,  Hopkins.  128 

Personal  signature,   when   not 
necessary.     Id.  118 

3.  What  it  is  under  sect.  41  of  the 
Registration  Act.  Per  Byles,  J., 
BrumJUt  v.  Bremner.        866,  867 

As  to  sect.  7.     See   Lewis  v. 
Roberts,  402,  and  Courtis  v.  BUght. 

475 

STATUTES. 

General  words  in  a  statute  to  be 

construed  according  to  the  subject 

matter  to  which  they  refer.     Per 

Willes,  J.,  De  Boinville  v.  Arnold. 

88,89 
The  Court  will  not  be  astute  to 
adopt  a  strictness  of  construction, 
in  respect  of  establishing  prelimi- 
nary matters  towards  establishing 
a  claim,  when  the  question  is 
between  the  overseers  and  claimant 
solely.  Davies  y.  Hopkins.  1 29 
As  to  construing  rating  clauses. 

284 

8  ^«i.  6,  c.  7,  s.  1.  478 

2  Will.  4,  c.  45  (Reform  Act). 

s.  18  of  same.    Faulkner  v. 

Overseers  of  Upper 

Boddington.        182 

„     West  V.  Robson.    141 

„     As  to  words,  "except 

the  same  shall  have 

come  to  such  person 

by  devise."        141, 

151,  167 

484 

JiO  „  507 

25  „  297 


2  IVill.  4,  e.  ^5-iconlimied). 

s.  27,  Clarke  v.  The  Ow?r- 

seers  of  St.  Mary, 

Bury  St.  Edmunds. 

Page  90 

Rogers    v.    Harvey^ 

171 

Proctor    v.  Anmson. 

297 

Heath     v.  *   Haynes, 

99,  117 

„        305,  377,  413,  430 

28  279 

86  471,  531 

38  508 

42  15^ 

101  507 

5  &  6  mil.  4,  c.  76,  s.  58. 

86 

6  VicL    c.    18   (Registration 

Act),  s.  7.     Lewis  v. 

Roberts.  402 

8.  7  534 

13,  Morgan  y.  Parry, 

5S 

17  434.  522 

40         130,131,507 

47  352 

64  373 

74  50,  141 

100,  Smith  v.  James. 

448 

101,  Jones  V.  Innons. 

21 

Melbourne        v. 

Greenfield.  261 

19&20  Fici.  c.  69,  s.  9.    De 

Boinville  v.  Arnold.    72, 

87,88 
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TERM  OF  YEARS. 
A,  being  lessee  of  premises  consist- 
ing of  a  house  and  mill  for  a  term 
of  ninety-nine  years,  terminable 
on  lives,  takes  into  partnership  B., 
C.  and  /).,  his  sons,  in  the  busi- 
ness which  he  carries  on  in  those 
premises  ;  they  live  in  the  house 
with  him,  each  of  the  four  paying 
one  fourth  of  the  expenses,  and 
receiving  one  fourth  of  the  profits, 
the  rent  being  paid  out  of  the 
partnership  funds,  but  paid  by  the 
father,  who  alone  is  recognized  by 
the  landlord  as  his  tenant.     Held, 


B.,  C.  and  Z).  had  each  a  right  to 
vote  for  the  borough  wherein  the 
premises  were  situate,  as  occupiers 
of  one  undivided  fourth  part  of 
the  house  and  mill.  Rogers  v. 
Harvey.  Page  169 


WINDSOR  (MILITARY 
KNIGHTS  OF). 

Heartiey  V,  Banks.  219 

Lay    clerks    of.        Bridgewater    v. 

Durant,  377 
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